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implement, interpret, and make specific Government Code Sections 100502 and
100503; and Title 45 of the Code of Federal Regulations, Sections 155.205, 156.225,
and 156.260.

INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW
Documents to be incorporated by reference:

None

Summary of Existing Laws

In March 2010, President Obama signed federal health reform legislation called the
Patient Protection and Affordable Care Act (ACA). It created the opportunity for each
state to establish a state-based health insurance exchange to implement the ACA.
California chose to operate an exchange that is commonly known as known as
"Covered California." For purposes of this Notice, Covered California will be referred
to as the “Exchange.” The Exchange’s mission is to increase the number of insured
Californians, improve health care quality, lower costs, and reduce health disparities
through an innovative, competitive marketplace that empowers consumers to choose
their health plan. :

State law also specifies the powers and duties of the executive board of the
Exchange. Government Code Section 100504 (a)(6) authorizes the Exchange’s Board
of Directors to adopt rules and regulations, as necessary. The Exchange proposes
this permanent rulemaking in furtherance of its rulemaking authority to implement,
interpret and make specific state and federal laws.

Currently, there are emergency regulations that establish and regulate the Certified
Application Counselor Program. Those regulations include definitions, application
procedures, eligibility requirements, roles and responsibilities, standards for
suspension, and appeal procedures.

Summary of the Effect of the Proposed Regulation

The broad purpose of this proposed regulatory action is to: (1) complete Certificate of
Compliance requirements for Sections 6850, 6852, 6854, 6856, 6858, 6860, 6862,
6864, 6866, and 6868; and (2) make minor edits that ensure clarity and address
stakeholder requests. The proposed regulations will make permanent the regulations
in Article 11 governing Certified Application Entities and Counselors. The proposed
permanent regulations include definitions, application procedures, eligibility
requirements, roles and responsibilities, standards for suspension, and appeal
procedures. If approved, these regulations will assist the Exchange with the
implementation of the Certified Application Counselor program on an indefinite basis.



Evaluation of Inconsistency/lncompatibility with Existing State Regulations
After an evaluation of current regulations, the Exchange determined that these
proposed regulations are not inconsistent or incompatible with any existing
regulations. In Articles 8, 9, and 12, there are a number of regulations pertaining to
the roles and responsibilities of Certified Enrollers, such as Certified Enroliment
Counselors, Medi-Cal Managed Care Plan Enrollers, and Plan-Based Enrollers. The
proposed regulations do not conflict with any other regulations governing other
Certified Enrollers.

Anticipated Benefits of the Proposed Regulation

The anticipated benefits of this proposed regulation include:

e Complete the Certificate of Compliance requirement for emergency
regulations;

e Provide clear standards for participants in the Certified Application
Counselor program to perform their duties and ensure that consumers
receive assistance to address their health and financial needs

e Make minor clarifying edits to remove some ambiguity and
accommodate stakeholder requests; and

e Ensure compliance with federal auditing requirements.

DISCLOSURES REGARDING THE PROPOSED ACTION

The Exchange has made the following initial determinations:

Matters Prescribed by Statute Applicable to the Agency or to Any Specific
Regulation or Class of Regulations

None.
Mandate on Local Agencies and School Districts

None. The Exchange has determined that this proposed regulatory action does not
impose a mandate on local agencies or school districts.



Cost To Any Local Agency or School District Which Must Be Reimbursed In
Accordance With Government Code Sections 17500 Through 17630

None. This proposal does not impose costs on any local agency or school district for
which reimbursement would be required pursuant to Part 7 (commencing with Section
17500) of Division 4 of the Government Code.

Costs or Savings to State Agencies

The proposal results in additional costs to the Exchange but will have no impact on
other agencies or the State General Fund. The Exchange is currently completely
funded by assessments on premiums charged by Qualified Health Plans.

Costs or Savings in Federal Funding to the State
The proposal will not result in costs or savings in federal funding to the state.
Other Nondiscretionary or Savings Imposed on Local Agencies

None. This proposal does not impose other nondiscretionary costs or savings on local
agencies.

Significant Effect on Housing Costs

None.

Effect on Small Business

This proposed regulation is not expected to create or expand small business within the
State of California. The current CAE/CAC program has been operating since 2012.
Considering that many regulations in this package currently exist as emergency
regulations, there are no anticipated effects on small businesses.

Significant, Statewide Adverse Economic Impact Directly Affecting Business,
Including the Ability of California Businesses to Compete With Businesses in
Other States

None.

Cost Impacts on a Representative Private Person or Business

The Exchange is not aware of any cost impacts that a representative private person or
business would necessarily incur in reasonable compliance with the proposed action.



Results of the Economic Impact Assessment/Analysis

The Exchange concludes regarding the proposed regulations that it is:

(1) unlikely that the proposal will create or eliminate any jobs in the State;

(2) unlikely that the proposal will create or eliminate businesses within the State;

(3) unlikely that the proposal will impact the expansion of businesses currently doing
business in California; and

(4) likely that the health and welfare of consumers will benefit from the proposed
regulation.

CONSIDERATION OF ALTERNATIVES

In accordance with Government Code Section 11346.5(a)(13), the Exchange must
determine that no reasonable alternative considered or that has otherwise been
identified and brought to the attention of the Exchange would be more effective in
carrying out the purpose for which this action is proposed, would be as effective and
less burdensome to affected private persons than the proposed action, or would be
more cost effective to affected private persons and equally effective in effectuating the
purpose of the statute and applicable federal regulations. This proposed action is the
most effective in effectuating the purpose of the statute and applicable federal
regulations.

CONTACT PERSONS
Inquiries concerning the proposed administrative action may be directed to:

ANNALISA FRANCO
Regulations Analyst
California Health Benefit Exchange (Covered California)
1601 Exposition Blvd.
Sacramento, CA 95815
Telephone: (916) 228-8754

The backup contact person for inquiries concerning the proposed administrative action
may be directed to:

Brian Kearns
Attorney
California Health Benefit Exchange (Covered California)
1601 Exposition Blvd.
Sacramento, CA 95815
Telephone: (916) 228-8843



Please direct copies of the proposed text of the regulations, the Initial Statement of
Reasons, the modified text of the regulations, if any, or other information upon which the
rulemaking is based to ANNALISA FRANCO at the above contact information.

AVAILABILITY OF STATEMENT OF REASONS, TEXT OF PROPOSED
REGULATIONS AND RULEMAKING FILE

The Exchange will have the entire rulemaking file available for inspection and copying
throughout the rulemaking process at its office at the above address. As of the date of
this notice is published in the Notice Register, the rulemaking file consists of this notice,
the proposed text of the regulation and the Initial Statement of Reasons. Copies may be
obtained by contacting ANNALISA FRANCO at the address or (916) 228-8754 listed
above.

AVAILABILITY OF CHANGED OR MODIFIED TEXT

After considering all timely and relevant comments, the Exchange may adopt the
proposed regulations substantially as described in this notice. If the Exchange makes
modifications which are sufficiently related to the originally proposed text, it will make
the modified text available to the public at least 15 days before the Exchange adopts the
regulations as revised. Please send requests for copies of any modified regulations to
the attention of ANNALISA FRANCO at the address indicated above. The Exchange
will accept written comments on the modified regulations for 15 days after the date on
which they are made available.

AVAILABILITY OF THE FINAL STATEMENT OF REASONS

Upon its completion, copies of the Final Statement of Reasons may be obtained by
contacting Annalisa Franco at the above address.

AVAILABILITY OF DOCUMENTS ON THE INTERNET
Copies of the Notice of Proposed Rulemaking, the Initial Statement of Reasons and the

proposed text of the regulations in underline can be accessed through our website
https://hbex.coveredca.com/regulations.
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INITIAL STATEMENT OF REASONS

CALIFORNIA CODE OF REGULATIONS, TITLE 10, CHAPTER 12, ARTICLE 11
ADOPT SECTIONS 6850, 6852, 6854, 6856, 6858, 6860, 6862, 6864, 6866, and 6868

The Administrative Procedure Act (“APA”) requires that an Initial Statement of Reasons
be available to the public upon request when an agency undertakes a permanent
rulemaking action. The following information required by the APA pertains to this
particular rulemaking action:

BACKGROUND

In March 2010, President Obama signed federal health reform legislation called the
Patient Protection and Affordable Care Act (ACA). It created the opportunity for each
state to establish a state-based health insurance exchange to implement the ACA.
California chose to operate an exchange that is commonly known as known as
"Covered California.” For purposes of this Initial Statement of Reasons, Covered
Callifornia will be referred to as the “Exchange.” The Exchange’s mission is to increase
the number of insured Californians, improve health care quality, lower costs, and reduce
health disparities through an innovative, competitive marketplace that empowers
consumers to choose their health plan.

State law also specifies the powers and duties of the executive board of the Exchange.
Government Code Section 100504(a)(6) authorizes the Exchange’s Board of Directors
to adopt rules and regulations, as necessary. The Exchange proposes this permanent
rulemaking in furtherance of its rulemaking authority to implement, interpret and make
specific state and federal laws. Specifically, the proposed rulemaking makes permanent
all sections in Article 11 governing the Certified Application Counselor program.

PROBLEM STATEMENT

Since 2014, the Exchange has significantly relied upon Certified Enrollers to facilitate
enroliment of consumers into Qualified Health Plans (QHPs). Certified Enrollers include
Certified Enroliment Counselors, Certified Application Counselors, Medi-Cal Managed
Care Plan Enrollers, Agents, and Plan-Based Enrollers. Certified Enrollers account for
over half of the Exchange's enroliments every year, so it is important for the Exchange
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to foster a mutually beneficial relationship with each type of Enroller. Each counselor
affiliates with an entity in order to provide enrollment assistance. Certified Application
Counselors (CACs) affiliate with Certified Application Entities (CAEs) and perform
enroliment assistance on behalf of the Entity. For purposes of this Initial Statement of
Reasons, Certified Application Entities and Certified Application Counselors will be
referred to as CAEs and CACs, respectively.

Each Certified Enroller plays a unique role in reducing California's uninsured population.
CAEs are community organizations across the state who have experience assisting
California’s diverse populations and have proven success in enrolling consumers into
health care programs. CACs facilitate enroliment of consumers into the appropriate
QHP that best fits their needs.

The proposed rulemaking package makes permanent existing emergency regulations
regarding CACs and CAEs. It also makes minor edits to several sections. Most edits
address grammatical issues and update dates for cited federal regulations. Section
6854(B)(1) has been amended to allow anyone with legal authority to sign the CAE
Agreement on behalf of the CAE. This change accommodates requests from CAEs to
clarify the requirements regarding contract execution. Section 6860(d) has also been
amended to set a deadline for when CACs must complete their recertification training.
The regulations were silent on the deadline, which often prompted questions from
CACs. Other than these changes, the regulations contained in this package mirror the
active emergency regulations.

ANTICIPATED BENEFITS

Anticipated benefits including nonmonetary benefits to the protection of public health
and safety, worker safety, the environment, the prevention of discrimination, or the
promotion of faimess or social equity, from this proposed regulatory action are:

¢ Making high quality health care available to all Californians;

e Providing structure for the Exchange to give predictable, clear standards to the
public and to CAEs/CACs both now and prospectively;

e Aligning California’s regulations with the federal act and complying with state law;
e Establishing a uniform process for CAE/CAC certification:

e Providing increased access to and education about health care coverage to the
public in California.
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PURPOSE AND NECESSITY

The broad purpose of this proposed regulatory action is to: (1) complete Certificate of
Compliance requirements for Sections 6850, 6852, 6854, 6856, 6858, 6860, 6862,
6864, 6866, and 6868; and (2) make minor edits that ensure clarity and address
stakeholder requests.

Pursuant to its authorities, the Exchange proposes to permanently adopt certain
regulations as follows:

Section 6850:

This section clarifies and makes specific the definitions for certain terms used
throughout Article 11. This is necessary because certain terms have specified meanings
in state and federal regulations. Section 6850 ensures that these terms are consistently
used throughout Article 11.

This rulemaking package makes minor changes to the current emergency regulation,
including corrections to grammatical issues and updates to cited federal regulations.

Authorized Contact: “Authorized Contact” is a term unique to the Exchange. Therefore,
defining the term is necessary to ensure that the affected public understands this term
as it is used in these regulations.

Certified Application Counselor: Defining “Certified Application Counselor” provides
clarity to this Article as the term is used throughout. It is a term unique to the Exchange.
This definition is necessary to ensure that those regulated by this Article, consumers,
and other interested parties understand the role of Certified Application Counselors and
to whom these regulations apply.

Certified Application Entity: Defining “Certified Application Entity” provides clarity to this
Article so that entities wishing to become Certified Application Entities understand the
eligibility rules. “Certified Application Entity” is a term unique to the Exchange.

Consumer Assistance: Defining “Consumer Assistance” provides clarity to these
regulations and informs individuals and entities carrying out consumer assistance
functions of their duties. Defining “Consumer Assistance” is necessary to ensure
consistency with federal regulations set out in 45 C.F.R. § 155.205.

Primary Contact: “Primary Contact” is a term unique to the Exchange. The primary
contact will be the appointed liaison with the Exchange. Defining this term is necessary
to ensure that applicants know how to complete their application and whom to select to
be the liaison with the Exchange.
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Section 6852:

This section outlines the requirements for becoming a CAE. This rulemaking package
makes minor grammatical changes to the current emergency regulations.

Sections 6852(a)(1) — (a)(2) identify two classes of individuals/entities ineligible to
participate in the program: health issuers and Certified Insurance Agents. This is
necessary to prevent conflicts of interest and comply with 45 CFR Section 155.225.

Section 6852(b) prohibits Certified Enroliment Entities and Certified Enroliment
Counselors from participating in the program. This is necessary to ensure that
counselors and entities participate in only one Certified Enroller program and to prevent
conflicts of interest from arising.

Section 6852(c) authorizes the Exchange to require proof of a current or valid license,
authority, certificate, or registration by the appropriate regulatory or licensing entity as a
condition of eligibility to be registered as a CAE. This requirement ensures that only
entities authorized to do business in California can participate in the program.

Section 6854:

This section sets forth the requirements for the application for qualified entities
interested in performing services as a CAE. This rulemaking package makes minor
grammatical changes to the existing emergency regulation. It also adds language to
Section 6854(a)(4)(B)(1) that allows any person with legal authority to execute the CAE
agreement on behalf of their entity. The Exchange received some requests from
stakeholders to identify individuals eligible to execute the agreement. The proposed
language in Section 6854(a)(4)(B)(1) addresses those requests.

Section 6854(a)(1) — (6) outlines the submission procedures, review process, and
application content for participation in the CAE program. Subdivisions (a)(1)-(6) specify
the process that must be followed to submit an application, the criteria used to evaluate
the applications, and the protest process to be followed for those who are rejected from
the program. This section is necessary to guide interested individuals through the
application and protest process.

Applicants must submit an executed agreement which conforms to the roles and
responsibilities as set forth in Section 6864 and 45 C.F.R. § 155.225. This is necessary
to ensure that recipients are knowledgeable and prepared to carry out the functions of
the program. The submission of an agreement is necessary to ensure that recipients
are on notice of their required functions and are legally bound to perform those
functions in conformance with these regulations.

Applicants must also submit proof of general liability insurance of a minimum value of
$1,000,000.00 per occurrence with the Exchange to be listed as an additional insured
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and evidence of workers compensation coverage. This is required to protect and
indemnify the Exchange from litigation exposure that may arise due to the conduct and
events arising from, or involving CAEs and/or its employees. The one million dollar
amount is consistent with guidance received by the Office of Risk Management, a
division of the Department of General Services.

Section 6854(a)(4)(B)(1) has been updated to allow any person with legal authority to
execute the CAE agreement on behalf of their entity. The Exchange received some
requests from stakeholders to identify individuals eligible to execute the agreement. The
proposed language in Section 6854(a)(4)(B)(1) addresses those requests.

Section 6854(b)(1)-(2) require the organization’s full and legal name. This is necessary
to identify the applicant. The Exchange must be advised of the applicant’s legal name
so that agreements and correspondence will legally bind and address the proper name
of the applicant.

Section 6854(b)(3) requires the applicant’s primary contact's email address. This is
necessary so that the Exchange can communicate and send correspondence via email
to the applicant’s primary contact. This form of communication will allow for efficiency
and timeliness in conducting communication related to the CAC program.

Section 6854(b)(4)-(5) require documentation of the applicant’s primary and secondary
phone number. This is necessary to ensure the Exchange has correct contact
information on file for its records so that the Exchange can communicate with the
applicant’s authorized representative throughout the application process and if selected,
communicate regarding participation in the CAC program.

Section 6854(b)(6) requires the applicant’s website address. This information is needed
to provide the Exchange with background information on the applicant, including but not
limited to, service areas the applicant can reach and language assistance availability.

Section 6854(b)(7) requires the applicant to identify its status as a non-profit, for profit,
or governmental organization, and a copy of supporting documentation. This information
is necessary to ensure eligibility in the program and to confirm that the organization can
fully perform the work without violating any conflict of interest rules.

Section 6854(b)(8) requires the applicant to identify its organization type and provide
any licensure documents if necessary. This information is necessary to ensure eligibility
in the program and to confirm that the organization can fully perform the work without
violating any conflict of interest rules.

Section 6854(b)(9) requires the applicant to certify that it will comply with Section 6866,
which identifies the conflict of interest standards. This certification is necessary to
ensure that applicants can and will comply with all conflict of interest rules. The
Exchange cannot certify organizations that are incapable of complying with the conflict
of interest rules.
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Section 6854(b)(10) requires the applicant to attest that it will serve families of mixed
immigration status. This is necessary because the Exchange relies on CAEs to engage
with diverse and hard-to-reach populations, including families of mixed immigration
status.

Section 6854(b)(11) requires the applicant to attest that it will service individuals with
disabilities. This is necessary because the Exchange relies on CAEs to engage with
diverse and hard-to-reach populations, including individuals with disabilities.

Section 6854(b)(12) requires the applicant to identify any federal or state grant funding
that it might receive. This information is necessary to ensure eligibility in the program
and confirm that the organization can fully perform the work without violating any conflict
of interest rules. As set forth in 10 CCR section 6866, CAEs and CACs cannot receive
funding from some sources.

Section 6854(b)(13)(A)-(H) requires the applicant to provide contact information for
both its primary sites and any sub-sites. This information is necessary for administrative
purposes. It allows the Exchange to communicate with the organization. The Exchange
also makes this information available to the public so consumers can directly contact
CAEs for assistance.

Section 6854(b)(14) must be deleted since it is duplicative of Section 6854(b)(13)(A)-
(H)

Section 6854(b)(15) will be renumbered as 6854(b)(14). It requires the Authorized
Contact to certify that the application contains information that is true and correct. This
ensures that the applicants provide accurate information. The Exchange can only certify
qualified organizations. The decision to certify is solely based on the information
provided in the application, so it is essential for applicants to supply truthful information.

Section 6854(b)(16)(A)-(C) will be renumbered as 6854(b)(15). It requires the CACs to
provide any additional information that the Exchange can consider when reviewing the
application. This allows CAC applicants to be fairly considered for the program. Section
6854(b)(16)(B) and (C) require applicants to identify the languages that they can speak
and write. This is necessary to ensure the applicants can serve target populations in
their preferred language. This also allows the Exchange to monitor its compliance with
45 C.F.R. § 155.205(c).

Section 6856

This section sets forth the requirements for the application for qualified individuals
interested in performing services as a CAC. This rulemaking package makes minor
grammatical changes to the existing regulations.
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Section 6856(a)(1) requires CAEs to inform the Exchange of any individual who
affiliates with the organization as CAC. This allows the Exchange to property certify and
track all active CACs.

Section 6856(a)(2)(A) broadly outlines the documents that CAC applicants must submit
to the Exchange. This is necessary to provide the individual with clear guidance on what
information the Exchange must collect in order to properly determine the individual’s
eligibility to become a Certified Application Counselor. The submission of an agreement
is necessary to ensure that applicants are on notice of their required functions and are
legally bound to perform those functions in conformance with the applicable regulations.

Section 6856(a)(2)(B) identifies the requirements that Applicants must complete within
30 days after submitting the appropriate paperwork. Applicants must submit their
fingerprinting images and disclose criminal convictions/administrative actions. This
information is necessary as it allows the Exchange to make an individualized
assessment of the individual's fitness eligibility to become a Certified Enroliment
Counselor, as required by Government Code Section 1043. Any fitness determinations
will be conducted in conformity with Section 6456 of Article 4 and Section 6858 of
Article 12.

All applicants must complete training as a condition to certification. This is necessary to
comply with 45 C.F.R. § 155.225(d)(1), and to ensure that individuals are
knowledgeable and prepared to carry out the duties and functions of a CAC. Applicants
must also pass a certification exam administered by the Exchange. This is necessary to
comply with 45 C.F.R. § 155.225(d)(1).

Section 6856(a)(3) requires the Exchange to certify individuals who complete the
requirements of Section 6856, pass the fingerprinting and criminal record check, and
have no administrative actions taken against them which are substantially related to the
qualifications, functions, or duties of the specific position sought. This is necessary to
inform applicants all requirements which must be satisfied before the Exchange must
issue a certification.

Section 6856(a)(4) allows applicants to appeal an adverse eligibility determination if
such a determination was not based on a criminal record check. This is necessary to
provide applicants with due process and compel the Exchange to reconsider an
eligibility determination.

Section 6856(b) outlines the requirements for a CAC application. This is necessary to
inform applicants of the required information to complete a CAC application.

Section 6856(b)(1) requires the applicant's name, e-mail address, and primary phone
number. require the organization’s full and legal name. This is necessary to identify the
applicant. The Exchange must be advised of the applicant's legal name so that
agreements and correspondence will legally bind and address the proper name of the
applicant. This section also requires the applicant's e-mail address and phone number.
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This is necessary so that the Exchange can communicate and send correspondence via
email to the applicant regarding certification and any updates to the program.

Section 6856(b)(2) requires an applicant’s Driver’s License Number or Identification
Number issued by the California Department of Motor Vehicles. This is necessary for
the Exchange to confirm the applicant’'s age. CACs must be at least 18 years old.

Section 6856(b)(3) — (6) requires the applicant to identify the CAE that it will affiliate
with; the CAE's primary address; sites served by the individual; and the mailing address
for the CAE. This information is necessary for the Exchange to track and monitor the
CAC. The Exchange has a duty to ensure that its CACs comply with applicable laws
and regulations. And, as a result, it must be able to contact the CAE if there are any
issues.

Section 6856(b)(7) — (8) require applicants to identify the languages that they can
speak and write. This is necessary to ensure the applicants can serve target
populations in their preferred language. This also allows the Exchange to monitor its
compliance with 45 C.F.R. § 155.205(c).

Section 6856(b)(9)(A) requires the applicant to certify that he or she will comply with
the CAC agreement and all applicable regulations. Compliance with the agreement is
necessary to ensure that applicants are committed to performing the required functions.
It is also necessary for applicants to commit themselves to complying with applicable
regulations to ensure that they do not violate the law or engage in any conflicts of
interest.

Section 6856(b)(9)(B) requires applicants to certify that they are a natural person of not
less than 18 years of age. This is necessary for the Exchange to confirm the applicant’'s
age. CACs must be at least 18 years old.

Section 6856(b)(10)(C) requires applicants to certify that the application contains
information that is true and correct. This ensures that the applicants provide accurate
information. The Exchange can only certify qualified individuals. The decision to certify
is solely based on the information provided in the application, so it is essential for
applicants to supply truthful information.

Section 6856(b)(10)(D) requires applicants to certify that they will comply with all
applicable privacy and security standards, including any set forth in the agreement
between the CAE and the Exchange. This certification is necessary to confirm the
applicant’s willingness and ability to comply with the privacy/security rules. All Certified
Enrollers must strictly adhere to the privacy and security rules when handling a
consumer’s personally identifiable information. Failure to comply with these rules must
result in immediate decertification and possible legal action.

Section 6856(b)(10)(D) requires the applicant to sign and date the application. This is
required to formalize the completion of the application process.
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Section 6856(c)(1)-(5) requires the CAE to notify the Exchange of every individual to be
added or removed as a CAC. The notification must include the CAE name and
identification number; name and signature of the Authorized Contact; name, email, and
phone number for each CAC to be added/removed; effective date of addition or
removal; and sites individual will serve.

Section 6858

This section outlines the fingerprinting and criminal record check procedures for CACs.
Prior to performing work, all CACs must comply with these procedures and clear the
background check. This section details each step of the process as well as the appeal
procedures in the event of an adverse decision.

The rulemaking package makes minor grammatical changes throughout the section.

Section 6858 (a)(1) Government Code Section 1043 requires the Exchange to
implement a fingerprinting and background check process consistent with applicable
federal laws and guidance. This subdivision is needed to ensure compliance with
Section 6456 of Article 4 of this Chapter and Government Code Section 1043.

Section 6858 (b)(1) specifies that an initial background check determination by the
Exchange is an Interim Fitness Determination. This subdivision cross references
Section 6456 of Article 4 of this Chapter and places individuals on notice that the
Exchange will utilize the process outlined therein when reviewing an applicant's
background check information. This subdivision is necessary in order to comply with the
requirements of Section 6456 of Article 4. An interim determination allows the applicant
to provide additional rehabilitation information to the Exchange in order for the
Exchange to conduct an individual assessment of the applicant's fitness for the position.
This practice is necessary to comply with guidance issued by the federal Equal
Employment Opportunity Commission (EEOC), which recommends an individualized
assessment process.

Section 6858 (b)(2) sets forth the process by which the Exchange will notify applicants
if they have a criminal record that may lead to disqualification pursuant to Section
6456(d)-(e) of Article 4. This subdivision is necessary to inform applicants of the
process to which they will be subject if their criminal record reflects a potentially
disqualifying offense and provide them with a uniform method by which they may
request an appeal of the determination made by the Exchange. Additionally, this
subdivision is necessary in order to comply with Penal Code Section 11105(t) which
requires the Exchange to provide a copy of a criminal history record to a potentially
disqualified applicant. For additional clarity, this subdivision provides additional details
of the appeal process. These additional details are necessary to provide applicants and
those with potentially disqualifying criminal records a uniform process by which they can
appeal or dispute their individual assessment.
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Section 6858(c) This subdivision in its entirety specifies and clarifies the Appeal and
Final Determination Process of the Exchange’s criminal background check process for
an applicant to become a CAC.

Section 6858(c)(1)(A) sets forth the final determination and appeal process that the
Exchange will utilize when evaluating disqualified individuals based on the results of the
fingerprinting or criminal background check. This is necessary to allow applicants who
have been initially disqualified to understand the process applicable to their
circumstances in order to appeal. This subdivision serves to inform applicants that they
may correct inaccurate or incomplete Federal and out of state disqualifying offenses.
This subdivision specifies that for any appeal process under this subdivision an
applicant has 60 days from the date of the notice to appeal the initial determination and
the Exchange has 60 additional days from receipt of the applicant’'s new information to
review and make a final determination. This timeline was selected to provide the
applicant with sufficient time to gather necessary information for appeal, and to provide
the Exchange with adequate time to review the record and consider all additional
information without undue delay to the applicant.

Section 6858 (c)(2)(A) details the process for those challenging the initial determination
based on an inaccurate or incomplete federal or out of state disqualifying offense(s).
This is necessary to provide a clear process for a potentially disqualified applicant
challenging the determination on these grounds. The Exchange will allow the applicant
60 calendar days to provide the Exchange with additional information to correct or
complete the criminal record. The Exchange selected 60 days as it is aligned with other
state agency criminal background check appeals processes as well as the Exchange’s
internal processes for its other programs requiring background checks under
Government Code Section 1043, the timeline received the accord of stakeholder
groups, and it allows the applicant sufficient time to gather supporting materials while
not unduly delaying the business processes of the Exchange.

Section 6858 (c)(3) defines the process that an applicant must follow to contest an
interim determination of disqualification by the Exchange when his or her criminal record
is accurate. This subdivision is needed to inform applicants that they have an
opportunity to provide to the Exchange additional information or contest existing
information that may influence the final determination of eligibility by the Exchange. This
subdivision specifies that a potentially disqualified applicant may appeal an accurate
criminal record with evidence of rehabilitation. This subdivision provides additional
clarity as to the types of evidence that will be accepted, including an individual's
employment history or qualifications. This subdivision also explains to the applicant that
any evidence submitted must be in writing. Additionally, it includes a list of acceptable
written information that provides examples of the types of written information that may
show rehabilitation.

Section 6858 (c)(4) notifies individuals that an interim determination may become final
absent good cause, which will be determined on a case by case basis. This subdivision
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