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Covered California
September 19, 2019

California Code of Regulations

Title 10. Investment

Chapter 12. California Health Benefit Egchange (§ 6400 et seq.)

Article 2. Abbreviations and Definitions

§ 6408. Abbreviations:

The following abbreviations shall apply to this chapter:

ACO Accountable Care Organization

APTC Advance Payments of Premium Tazc Credit
CARPS Consumer Assessment of Healthcare Providers and Systems
CaIHEERS California Healthcaze Eligibility, Enrollment, and Retention System
CCR California Code of Regulations

CEC Certified Enrollment Counselor

CFR Code of Federal Regulations

CHIP Children's Health Insurance Program

CSR Cost-Sharing Reduction

DHCS Deparhnent of Health Care Services

DHS U.S. Department of Homeland Security

EPO Exclusive Provider Organization

FPL Federal Poverty Level

FQHC Federally-Qualified Health Center

HDHP High Deductible Health Pian

HEDIS Health Effectiveness Data and Inforniation Set
HHS U.S. Deparhnent of Health and Human Services
HIPAA Health Insurance Portability and Accountability Act of 1996 (Pub. L.104-191)
HMO Health Maintenance Organization

HSA Health Savings Account
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IAP Insurance Affordability Program

IPA Independent Practice Association

IRC Internal Revenue Code of 1986

IRS. Internal Revenue Services

LEP Lunited English Proficient

MAGI Modified Adjusted Gross Income

MEC Minimum Essential Coverage

PBE Certified Plan-Based Enroller

PBEE Certified Plan-Based Enrollment Enrity

POS Point of Service

QDP Qualified Dental Plan

QHP Qualified Health Plan

SHOP Small Business Health Options Program

SSA Social Security Administration

SSN Social Security Number

TIN Taxpayer Identification Number

USC United States Code

Note: Authority cited: Section 100504, Government Code. Reference: Sections 100501, 100502,
and 100503, Government Code; 45 CFR Sections 155.20 and 155.300.

§ 6410. Definitions.

As used in this chapter, the following terms shall mean:

"Adeance Payments of Premium Taac Credit' (APTC) means payment of the fast credits

authorized by Section 36B of IRC (26 USC § 36B) and implementing regulations, which aze

provided on an advance basis to an eligible individual enrolled in a QHP through an Exchange in

accordance with Section 1412 of the Affordable Care Act.
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"Affordable Caze AcY' (ACA) means the federal Patient Protection and Affordable Care
Act. of 2010 (Pub.L. 111-148), as amended by the federal Health Care and Education
Reconciliation Act of 2010 (Pub.L. 111-152); and any amendments to, or regulations or guidance
issued under, those acts, as defined in Government Code 100501(e).

"Annual Open Enrollment Period" means the period each yeaz during which a qualified
individual may enroll or change coverage in a QHP through the Exchange, as specified in
Section 6502 of P,rticle 5 of this chapter; Section 1399.849(c) of the Health and Safety Code; and
Section 10965.3(c) of the Insurance Code.

"Applicable Children's Health Insurance Program (CHIP) MAGI-based Income
Standard" means the applicable income standard as defined at 42 CFR Section 45'7310(b)(i)
(November 30, 2016), hereby incorporated. by reference, as applied under the State plan adopted
in accordance with title XXI of the Social Security Act, or waiver of such plan and as certified
by the State CHIP Agency in accoidance-with 42 CFR Section 457.348(d) (November 30, 2016),
hereby incorporated by reference, for deternuning eligibility for child health assistance and
enrollment in a separate child health program.

"Applicable Medi-Ca1 Modified Adjusted Gross Income (MAGI)-based Income
Standard" means the same standard as "applicable modified adjusted gross income standard," as
defined in 42 CFR Section 435.911{b) (November 30, 2016), hereby incorporated by reference,
and as specified in Sections 14005.60 and 14005.64 of the Welfare and Institutions Code.

"Applicant" means:

(a) An individual who is seeking eligibility for coverage for himself or herself through an
application submitted to the Exchange (excluding those individuals seeking eligibility. for an
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exemption from the shazed responsibility payment) or transmitted to the Exchange by an agency

administering an insurance affordability program for at least one of the following:

(1) Enrollment in a QHP through the Exchange; or

(2) Medi-Cal and CHIP.

(b) For SHOP {CCSB):

(1) An employer who is seeking eligibility to purchase coverage through the SHOP

Exchange but is not seeking to enroll in that coverage for himself or herself.

(2) An employer, employee, or former employee seeking eligibility for enrollment in a

QHP through the SHOP for himself or herself, and, if the qualified employer offers dependent

coverage through the SHOP, seeking eligibility to enroll his or her dependents in a QHP through

the SHOP..

"Application. Filer" means an applicant; an adult who is in the applicant's household, as

defined in 42 CFR Section 435.603(f} (November 30, 2016), hereby incorporated by reference,

or family, as defined in 26 USC Secrion 36B(d) and 26 CFR Section 1.36B-1(d) (December 19,

2016), hereby incorporated by reference; an authorized representative; or if the applicant is a

minor or incapacitated, someone acting responsibly for an applicant; excluding those individuals

seeking eligibility for an exemption from the shared responsibility payment.

"Authorized Representative" means any person or entity that has been designated, in

wriring, by the applicant to act on his/her behalf or individuals who have appropriate power of

attorney or legal conservatorship.

`Benefit Year" means a calendar year for which a health plan provides coverage for

health benefits.
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"Boazd" means the executive boazd that governs the California Health Benefit Exchange,
established by Govenunent Code Section 100500.

"California Health Benefit Exchange" or the "exchange" means the enrity established
pursuant to Government Code Section 100500. The Exchange also does business as and maybe
refereed to as "Covered Califo~lnia."

"California Healthcare Eligibility, Enrollment, and Retention System" (Ca1HEERS)
means the California Healthcare Eligibility, Enrollment, and Retention System, created pursuant
to Government Code Sections 100502 and 100503, as well as 42 USC Section 18031, to enable
enrollees and prospective enrollees of QHPs to obtain standazdized compazative information on
the QHPs as well as apply for eligibility, enrollment, and reenrollment in the Exchange.

"Cancellation of Enrollment" means specific type of ternvnation action that ends a
qualified individual's enrollment on or before the coverage effective date resulting m enrollment
through the Exchange never having been effective with the QHP.

"Captive Agent" means an insurance agent who is currently licensed in good standing by
the California Deparisnent of Insurance to sell, solicit, and negotiate health insurance coverage
and has a current and exclusive appointment with a single Issuer and may receive compensation
on a salary or commission basis as an agent only from that Issuer.

"Carrier" means either a private health insurer holding a valid outstanding certificate of
authority from the Insurance Commissioner or a health caze service plan, as defined under
subdivision (fl of Section 1345 of the Health and Safety Code, licensed. by the Department of
Managed Health Care.
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"Catastrophic Plan" means a health plan describedm Section 1302(e) of the Affordable

CazeAct, Section 1367.008(c)(1) oftheHealth and Safety Code, and Secrion 10112.295(c)(1) of

the Insurance Code.

"Certified Enrollment Counselor" (CEC) means an individual as defined in Section 6650

of Article 8 of this chapter.

"Certified Insurance AgenP' means an agent as defined in Section 6800 of Article 10 of

this chapter.

"Certified Plan-Based Enroller" (PBE) means an individual who provides Enrollment

Assistance to Consumers, as defined in 5ecrion 6700 of Article 9 of this chapter, in the

Individual Exchange through a Certified Plan-Based Enroiler Program. Such an individual may

be:

(a) A Captive Agent of a QHP issuer; or

(b) An Issuer Application Assister as defined in 45 CFR Section 155.20 December 22,

2016), hereby incorporated by reference;~rovided that the issuer applicarion assister is not

employed or contracted by a PBEE to sell, solicit, or negotiate health insurance coverage

licensed by the California Deparnnent of Insurance:

"Certified Plan-Based Enroller Program" (PBE Program) means the Program whereby a

PBEE may provide Enrollment Assistance to Consumers in the Individual Exchange in a manner

considered to be through the Exchange.

"Certified Plan-Based Enrollment Entity" (PBEE} means a QHP Issuer registered through

the Exchange to provide Enrollment Assistance, as defined in Section 6700 of Article 9 of this

chapter, to Consumers, as defined in Section 6700 of Article 9 of this chapter, in the Individual

Exchange through a Certified Plan-Based Enroiler Program sponsored by the Entity. A PBEE
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sha11 be registered by the Exchange only if it meets all of the training and certificarion

requirements specified in Section 6706 of Articie 9 of this chapter.

"Gluld" means. a person as defined in Sections 1357.500(a) and 1399.843(a) of the Health
and. Safety Code and in Section 10753(d) of the Insurance Code.

"Cost-share" or "Cost-sharing" means any expenditure required by or on behalf of an
enrollee with respect to receipt of Essential Health Benefits; such term includes deductibles,
coinsurance, copayments, or similar chazges, but excludes premiums, balance-billing amounts
for non-network providers, if applicable, and spending for non-covered services.

"Cost-Sharing Reduction" (CSR) means reductions in cost-sharing for an eligible

individual enrolled in a silver level plan in the Exchange or for an individual who is an Indian
enrolled in a QHP in the Exchange,

"Day" means a calendar day unless a business day is specified.

"Dental Exclusive Provider Organization" (REPO) means a managed care plan where
services are covered if provided through doctors, specialists, and hospitals in the plan's network
(except in an emergency).

"Dental Health Maintenance Organization" (DHMO) means a type of dental plan product
that delivers dental services by requiring assignment to a primary dental care provider who is

paid a capitated fee for providing all required dental services to the enrollee unless specialty care
is needed. DHMOs require referral to specialty dental providers. These products do not include
coverage of services provided by dental care providers outside the dental plan network.

"Dental Preferred Provider Organization" (DPPO) means a type of dental plan product
that deliversdental services to members through a network of contracted dental care providers
and includes lnnited coverage ofout-of-network services.
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"Dependent' means:

(a) In the Individual Exchange:

(1) For purposes of eligibility determinafion for APTC and CSR, a dependent as defined

in Secfion 152 of IRC (26 USC § 152) and the regulations thereunder. For purposes of eligibility

determinations for enrollment in a QHP without requesting APTC or CSR, "dependent' also

includes domestic partners.

(2) For purposes of enrollment in a QHP, including enrollment during a special

enrollment period specified. in Section 6504 of Article 5 of this chapter, a dependent as defined

in Section 1399.845(b) of the Health and Safety Code and in Section 10753 (e) of the Insurance

Code, refemng to the spouse or registered domestic partner, or child until attainment of age 26

(as defined in subdivisions (n) and (o) of Section 599.500 of Title 2 of the CCRJ unless the child

is disabled (as defined in subdivision (p) of Section 599.500 of Title 2 of the CCR and as

specified in Section 1.373(d) of the Health and Safety Code), of a qualified individual or enrollee.

(b) In the SHOP Exchange; a dependent as defined in Section 1357.500(b) of the Health

and Safety Code and in Section 10753(e) of the Insurance Code and also includes a non-

registered domestic partner who meets the requirements established by the qualified employer

for non-registered domestic partners and who is approved by the QHP issuer for coverage in the

SHOP Exchange.

"Domestic Partner" means:

(a) For purposes of the Individual Exchange, a person as defined in Sections 297 and

299.2 of the Family Code.

(b) For purposes of the SHOP, aperson who has established a domestic partnership as

described in Sections 297 and 299.2 of the Family Code and also includes a person that has not
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established a domesric partnership pursuant to Sections 297 and 299.2 of the Family Code, but

who meets the requirements established by his or her employer for non-registered domesric

partners and who is approved by the QHP issuer for coverage in the SHOP Exchange.

"Eligible Employee" means an employee as defined in Section 1357.500(c) of the Health

and Safety Code and in Secfion 10753(f} of the Insurance Code.

"Eligible Employer-Sponsored Plan" means a plan as defined in Section SOOOA(fl(2) of

IRc X26 use § s000a~fl(2~>.

"Eanployee"means an individual as defined in Section 2791 of the Public Health Service

Act (42 USC § 300gg-91).

"Employer" means a person as defined in Section 2791 of the Public Health Service Act

(42 USC § 300gg-91), except that such term includes. employers with one or more employees.

All persons treated as a single employer under subsecrion (b), (c), or {m) of Section 414 of IRC

{26 USC § 414) are treated as one employer.

"Employer Contributions" means any financial contributions towards an employer

sponsored health plan, or other eligibleemployer-sponsored benefit made by the employer

including those made by salary reduction agreement that is excluded from gross income.

"Enrollee" means a person who is enrolled in a QHP. It also means the dependent of a

qualified employee enrolled in a QHP through the SHOP, and any other person who is enrolled

in a QHP through the SHOP, consistent with applicable law and the terms of the group health

plan. If at least one employee enrolls in a QHP through the SHOP, "enrollee" also means a

business owner enrolled in a QHP through the SHOP, or the dependent of a business owner

enrolled in a QHP through the SHOP.
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"Essential Community Providers" means providers that serve predominantly low-income,

medically underserved individuals, as defined in 45 CFR Secrion 156.235 (December 22, 201.6),

hereby incorporated by reference.

`Essential Health Benefits" means the benefits listed in 42 USC Section 18022, Health

and Safety Code Section 1367.005, and Insurance Code Section 10112.27.

"Exchange Service Area" means the entire geographic azea of the State of California.

"Exclusive Provider Organization" (EPO) means a health insurance issuer's or carrier's

insurance policy that limits coverage to health care services provided by a network of providers

who are contracted with the issuer or carrier.

"Executive Director" means the Executive Director of the Exchange.

"Federal Poverty Level" (FPL) means the most recently published federal poverty level,

updated periodically in the Federal Register by the Secretary of Health and Human Services

pursuant to 42 USC Section 9902(2), as of the first day of the annual open enrollment period for

coverage in a QHP through the Exchange, as specified in Section 6502 of Article 5 of this

chapter.

"Full-time employee" means a permanent employee with a normal workweek of an

average of 30 hours per week over the course of a month.

"Geographic Service Area" or "Service Area" means an area as defined in Section

1345(k) ofthe Health and Safety Code.

"Group Contribution Rule" means the requirement that a qualified employei pays a

specified percentage or fixed dollaz amount of the premiums for coverage of eligible employees.

"Group Dental Plan" means a plan certified by the Exchange for offer in the small group

marketplace that provides the pediatric dental benefits required in Health and Safety Code
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Section 1367.005(a)(5) and Insurance Code Section 10122.27(a)(5), and also includes coverage
for certain benefits for adult enrollees and is available to qualified employers meeting the

requirements of Section 6522(a)(5)(B) of Article 6 of this chapter.

"Group Participation Rate" means the minnnum percentage of all eligible individuals or
employees of an employer that must be enrolled.

"Health Insurance Coverage" means coverage as defined in 45 CFR Section 144.143

(December 22, 2016), hereby incorporated by reference.

"Health Insurance Issuer" has the same meaning as the term is defined in 42 USC Section

300gg-91 and 45 CFR Section 144.103. Also referred to as "C~azrier," "Health Issuer," or

"Issuer."

"Health Maintenance Organization" (HMO) means an organization. as defined in Section

1373.10(b) of the Health and Safety Code.

"Health plan" means a plan as defined in Section 1301(b)(1) of the Affordable Care Act

X42 use § Iso21(~)(l)).

"High deductible health plan" (HDHP} has the same meaning as the term is defined in

Section 223(c)(2) of IRC (26 USC § 223(c)(2)).

"Incarcerated" means confined; after the disposition of chazges, in a jail, prison, or

similar penal institution or correctional facility.

"Indian" has the same meaning as the term is defined in Section 4{d) of the Indian Self-

Deternunarion and Education Assistance Act (Pub.L. 43-638; 25 USC § 450b(d)), referring'to a
person who is a member of an Indian tribe.

"Indian Tribe" has the szme meaning as the term is defined in Section 4(e) of the Indian

Self-Determination and Education Assistance Act (Pub.L. 93-638; 25 USC § 450b(e)), referring
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to any Indian tribe, band, nafion, or other organized goup or community, including any Alaska

Native village or regional or village corporation as defined in or established pursuant to the

Alaska Native Claims Settlement Act (85 Stat. 688) [43 USC § 1601 et seq.), which is

recognized as eligible far the special programs and services provided by the United States to

Indians because of their status as .Indians.

"Individual and Small Business Health Options Program (SHOP) Exchange" means the

progam administered by the. Exchange pursuant to the Government Code Section 100500 et seq..

(2010 Cai. Stat. 655 (AB 1602) and 2010 Cal. Stat. 659 (SB 900)), 42 USC Section 18031(b) of

the federal Patient Protection Affordable Care Act and other applicable laws to fiunish and to ,

pay for health insurance plans for Qualified Individuals and Qualified Employers.

"Individual Markey' means a market as defined in Section 1304(a)(2) of the Affordable

Care Act (42 USC § 18024 (a)(2))

"Initial Open Enrollment Period" means the initial period in which Qualified Individuals

may enroll in QHPs, from October 1, 2013 to March 31 2014, subject to 45 CFR Section

155.410(b), (April 18, 2017), hereby incorporated by reference, Section 1399.849(c)(1) of the

Health and Safety Code, and Section 10965.3(c)(1) of the Insurance Code. '

"Insurance Affordability Program" (IAP) means a program that is one of the following:

(a) The Medi-Cal progam under title XTX of the fedetal Social Security Act (42 USC §

1396 et seq.).

(b) The State children's health insurance program (CATP) under title XXI of the Federal

Social Security Act (42 USC § 1397aa et seq.).
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(c) A program that makes available to qualified individuals coverage in a QHP through
the Exchange with APTC established under Secrion 36B of the Internal Revenue Code (26 USC
§ 36B).

{d) A program that makes available coverage in a QHP through the Exchange with CSR
established under section 1402 of the Affordable Laze Act.

"Lawfully Present' means anon-citizen individual as defined in 45 CFR Section 152.2
(August 30, 2012), hereby incorporated by reference.

"Level of Coverage" or "Metal Tier" means one of four standardized actuarial values and
the catastrophic level of coverage as defined in 42 USC Section 18022(d) and (e), Secfions
1367.008(a) and (c)(1) and 1367.009 of the Health uid Safety Code, and Secfions 10112.295(a)
and (c)(1) and 10112.29Toftheinsurance Code.

.~,

._

. ... . ._v

"Minimum Essenrial Coverage" (MEC) means coverage as defined in Section SOOOA(fj
of IRC (26 USC § SOOOA(~) and in 26 CFR Section 1.36B-2(c) (July 26, 2017),-hereby

incorporated by reference.

"Minimum Value" when used to describe coverage in an eligible employer-sponsored

plan, means that the plan meets the requirements with respect to coverage of the total allowed

costs ofbenefits set forth in Section 36B(c)(2)(C)(ii) of IRC (26 USC § 36B(c)(2)(C)(ii)) and in

26 CFR Section 1.36B-2(c)(3)(vi).

"Modified Adjusted Gross Income" (MAGI) means income as defined in Section.

36B(d)(2)(B) ofIRC (26 USC § 36B(d)(2)(B)) and in 26 CFR Section 136B-1(e)(2}.
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"Modified Adjusted Gross Income (MAGI)-based income" means income as defined in

42 CFR Section 435.603(e) for purposes of determining eligibility for Medi-Cal.

`2Von-citizen" means an individual who is not a citizen or national of the United States, in

accordance with Section 101(a)(3) of the Immigration and Nationality AcY {8 USC § 1101(a)(3)).

"Part-time Eligible Employee" means a permanent employee who works at Least 20 hours

per week but not more than 29 hours per week and who otherwise meets the definition of an

eligible employee except for the number of hours worked.

"Plan Year" means:

(a) For purposes of the Individual Exchange, a calendaz year:

(b) For purposes of the SHOP, a period of time as defined in 45 CFR Section 144.103.

"Plain Language" means language that the intended audience, including individuals with

lnnited English proficiency, can readily understand and use because that language is concise,.

well-organized, uses simple vocabulary, avoids excessive acronyms and teclmicallanguage, and

follows other best practices ofpl~in languagewriting.

"Preferred Provider Organization" (PPO) means a health insurance issuer's or carrier's

insurance policy that offers covered health care services provided by a network of providers who

are contracted with the issuer or carrier ("in-network") and providers who are not part of the

provider network ("out-of-network"):

"Premium Payment Due Date" means a date no eazlier than the fourth remaining business

day of the month priar to the month in which coverage becomes effective.

"QHP Issuer" means a licensed health care service plan or insurer who has been selected

and certified by the Exchange to be offered to Qualified Individuals and Qualified Employers

purchasing health insurance coverage tlu~ough the Exchange.
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"Qualified Dental Plan" (QDP) means a plan providing limited scope dental benefits as
defined in 26 U$C Section 9832(c)(2){A), including the pediatric dental benefits meeting the
requirements of 42 USC Section 18022(b)(i)(J).

"Qualified Employee" means any employee or former employee of a qualified employer
who has been affered health insurance coverage by such qualified employer through the SHOP
for himself or herself and, if the qualified employer offers dependent. coverage through the
SHOP, for his or her dependents.

"Qualified Employer" has the same meaning as the term is defined in 42 USC Section
8032(fl(2) and 45 CFR Section 155.710 (February 27, 2015), hereby incorporated by reference.

"Qual~ed Health Plan" (QHP) has the same meaning as the term is defined in Patient
Protection and Affordable Care Act Secrion 1301 (42 USC § 18021) and Govenunent Code
Section 1005010 and includes QDP.

"Qualified Individual" means an individual who meets the requirements of 42 USC
Secrion 18032(fl(1) and 45 CFR Section 155.305(x) (April 17, 2018), hereby incorporated by
reference.

"Qualifying Coverage in an Eligible Employer-Sponspred Plan" means coverage in an
eligible employer-sponsored plan that meets the affordability and minimum value standards'
specified in Secrion 36B(c){2)(C) of IRC (26 USC § 36B(c)(2)(C)) and in 26 CFR Section
1.36B-2(c)(3).

"Rating Region" means the geographic regions for purposes of rating defined in Sections
1357.512(a)(2)(A) and 1399.855(a)(2)(A) of the Health and Safety Code and Sections
10~53.14(a)(2)(A) and 10965.9(a)(2)(A) of the Insurance Code.
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"Reasonably Compatible" has the same meaning as the term is defined in 45 CFR Section

155.300(d) (July 15, 2013), hereby incorporated by reference, providing that information the

Exchange obtained through electronic data sources, informarion provided by the applicant, ar

other information. in the records of the Exchange shall be considered to be reasonably compatible

with an applicant's attestarion if the difference or discrepancy does not impact the applicant's

eligibility, including the amount of APTC or the category of CSR.

"Reconciliation" means coordination of premium taac credit with advance payments of

premium talc credit (APTC}, as described in Section 36B(fl of IRC (26 USC § 36B{fl) and 26

CFR Section 1.36B-4(a) (July 26, 2017), hereby incorporated by reference.

"Reference Plan" means a QHP that is selected by an employer, which is used by the

SHOP to determine the contribution amount the employer will be making towards its employees'

premiums.

"Reinstatement of Enrollment" means a correction of an erroneous termination of

coverage or cancellation of enrollment action and results in restorarion of an enrollment with no

break in coverage.

"Self-only Coverage" means a health care service plan contract or an insurance policy

that covers one individual.

"SHOP" means a Small Business Health Options Program operated by the Exchange

through which a qualified employer can provide its employees and their dependents with access

to one or more QHPs. The SHOP also does business as and may be referred to as "Covered

California for Small Business" or "CCSB."

"SHOP Application Filer" means an applicant, an authorized representative, an agent or

broker of the employer, or an employer filing for its employees where not prohibited by law.
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"SHOP Plan Year" means a 12-month period begnning with the Qualified Employer's
effecrive date of coverage.

"Small Employer"means an employer as defined in Section 1357.5(30(k)(3) ofthe Health
and Safety Code and in Section 10753(q)(3) of the Insurance,Code.

"Small Group Market" means a group market as defined in Section 1304(a)(3} of the

Affordable Caze Act.

"Special Enrollment Period" means a period during which a qualified individual or

enrollee who experiences certain qualifying events, as specified in Section 6504(a) of Article 5

of this: chapter, Section 1399,849(d) of the Health and Safety Code, and Section 1A965.3(d) of

the Insurance Code, may enroll in, or change enrollment in, a QHP through the Exchange outside
of the initial and annual open enrollment periods..

"State Health Insurance Regulator" or "State Health Insurance Regulators" means the

Deparhnent of Managed Health Care and the Deparhnent of Insurance.

"TaY Filer" means an individual, or a married couple, who attests that he, she, or the

couple expects:

(a) To file an income ta~c return for the benefit yeaz, in accordance with Sections 6011

and 6012 of IRC (26 USC §§ 6011, 6012), andunplementing regulations;

(b) If married (within the meaning of 26 CFR Section 1.'7703-1 {January 16, 1997),

hereby incorporated by reference), to file a joint talc return for the benefit yeaz, unless the taac

filer satisfies one of the exceprions specified in 26 CFR Section 1.36B-2(b)(2)(ii)-(v);

(c) That no other taxpayer will be able to claim him, her, ar the couple as a ta7: dependent

for the benefit year; and
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(d) That he, she; or the couple expeots to claim a personal exemption deduction under

Section 151 of IRC (26 USC § 151) on his or her taac return for one or more applicants, who may

or may not include himself or herself and his or her spouse.

"Termination of Coverage" or "Termination of Enrollment" means an action taken after a

coverage effective date that ends an enrollee's coverage through the Exchange for a date after the

original coverage effective date, resulring in a period during which the individual was enrolled in

coverage through the Exchange.

"TIN" means an identification number used by the IRS in the administration of tas laws.

It is issued either by the SSA or by the IRS. TINs include SSN, Employer Identification Number

(EII~;~Individual Ta~tpayer Identification Number (ITIN), Taacpayer Identification Number for

Pending U.S. Adoptions (ATIN), and Prepazer Taacpayer Identification Number (PTIN). A SSN

is issued by the SSA whereas. ail other TINS are issued by the IRS.

Note: Authority cited: Sections 100502, 100503, 100504, and 100505, Government Code.
Reference: Sections 100501, 100502, 100503, and 100505, Government Code; Section10753,
Insurance Code; 42 CFR Sections 435.603, 435911, 457310 and 457.348; 45 CFR Sections
144.103, 152.2, 155.20, 155.300, 155.305, 155.410, 155.415, 155.430, 155.700, 155.705,
155.710, 155.725, 156.235 and 1561230; 26 CFR Sections 1.36B-1, 1.36B-2, 1.36B-4,
1.S000A-1(d) and 1.7703-1.

Page 18 of 76



Covered California
September 19, 2019.

E3rticle 4. General Provisions

§ 6452. Accessibility and Readability Standards.

(a) All applications, including the single, streamlined application described in Section
6470 of Article 5 of this chapter, forrus, notices, and correspondence provided to the applicants
and enrollees by the Exchange and QHP issuers shall conform to the standards outlined iri
subdivisions (b), (c), and (d) of this secfion. This section shall not be interpreted as limiting the
applicarion of existing State laws and regulations regarding accessibility and readability
standards; if any, that apply to the QHP issuers

(b) Information shall be provided to applicants and enrollees in plain language, as defined
in Section 6410 of Article 2 of this chapter, and to the extent administrafively feasible, all written
correspondence shall also:

(I) Be formatted and written in such a way that it can be understood at the ninth-grade
level and, ifpossible, at the sixth-gradelevel;

(2} Be in print no smaller than 12point-.equivalent font; and

(3) Contain no language that minimizes or contradicts the information being provided.
(c) Information shall be provided to applicants and enrollees in a manner that is

accessible and timely to

(1) Individuals living with disabiliries through the provision of awsiliary aids and services
at no cost to the individual, including accessible Web sites, in accordance with the Americans
with Disabilities Act and Section 504 of the Rehabilitation Act.

(2) Individuals who are limited English proficient through the provision of language
services at no cost to the individual, including:.
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(A) Oral interpretation, including telephonic interpreter services in at least 1501anguages;

(B) Written translations; and

(C) Taglines in non-English languages indicating the availability of language services in

at least the top 151anguages spoken by the limited English proficient population in California.

(3) Inform individuals of the availability of the services described in subdivisions (c)(i)

and (2) o~ this section and how to access such services.

(d) Information sha11 be provided to applicants and enrollees in a manner that is

compliant with the nondiscrimination requirements under Section 11135 of the Government

Code and Section 1557 of the ACA (42 USC § 18116) and its implementing regulations under

Part 92 of Title 45 of Code of Federal Regulations (45 CFR Part 92) (May 18, 2016), hereby

incorporated by reference, ,

., o 
,.,.e> ~.

Note: Authority cited: Section 100504, Government Code. Reference: Sections 100502 and100503, Government Code; 42 USC Section 18116; 45 CFR Part 92; 5 CFR Section 135.205. _

§ 6454. General Standards for Exchange Notices.

(a) Any notice of action required to be sent by the Exchange to individuals or employers

shall be written and include:

(i) An explanation of the action reflected in the notice, inetuding the effective date of the

action;

(2) Any factual bases upon which the decision was made;

(3) Citations to, or identification of, the relevant regulations supporting the action;

(4) Contact informarion for available customer service resources, including local legal aid

and welfare rights offices; and
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(5) An explanafion of appeal rights, as specified in Section 6604(b) of Article 7 of this
chanter.

(b) All Exchange notices shall conform to the accessibility and readability standards
specified in Section 6452.

(c) The Exchange shall, at least annually, reevaluate the appropriateness and usability of
alI notices.

(d) The individual market Exchange-shall provide required notices either through

standard mail, or if an individual elects, electronically, provided that the requirements for
electronic notices in 42 CFR Section 435.918 (July 15, 2017), hereby incorporated by reference,
are met, except that the individual market Exchange shall not be required to implement the

process specified in 42 CFR Secfion 435.918(b)(1) for eligibility determinations for enrollment
in a QHP through the Exchange and TAPS that are effectivebefore January 1, 2015.

(e) Unless otherwise required by federal or State law, the SHOP. shall provide required
notices electronically, or if an employer or employee elects, through standard mail If notices are
provided electronically, the SHOP shall comply with the requirements for electronic notices in
42 CFR Section 435.918(b)(2) through (5} for the employer,or employee.

(~ In the event that the individual market Exchange,ar SHOP is unable to send select

required notices electronically due to technical limitarions, it may instead send these notices

through standard mail, even if an election has been made to receive such notices electronically.
Note: Authority cited: Section 100504, Government Code. Reference: Sections 100502 and100503, Government Code; 42 CFR 435.918 and 45 CFR Section 155.230.
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Article 5. Application, EligibiliTy, and Enrollment Process for the Individual Exchange

§ 6470. Applicafion.

(a) A single, streamlined application shall be used to determine. eligibility and to collect

information necessary for:

(i) Enrollment in a QHP,

(2) Medi-Cal,

(3) CHIP,

(4) APTC, and

(5) CSR.

(b) To apply for any of the programs listed in sulidivisio~Y (a) of this section, an applicant

or an application filer, or their Certified Enrollment Counselor (CEC), Certified Application

Counselor (CAC), as defined in Section 6850(a)(2Zof Article 11 of this chapter, Medi-Cal

Managed Care Plan Enroller as defined in Section 6900(aj(31 of Article 12 of this chapter Plan-

$ased Enrollee (PBEI, or Certified Insurance Aeent sha11 submit all information, documentation,

and declarations required on the single, streamlined application,.as specified in subdivisions (c),

(d), and (e) of this section; and shall sign azid date the application. CECs, CACs. Medi-Cal

Managed Laze Plan Enrollees, PBEs, and Certified Insurance Agents must obtain the aurolicant's

consent before suing and submitting the application. Before a CEC, PBE. or Certified

Insurance Agent c_an submit. the apvlication, thev shall comnly with the requirements specified in

subdivision (h~ of this section

(c) An applicant or an application filer shall provide the following information on the

single, streamlined application:

(1) The applicant's full name (first, middle, if applicable, and last).
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(2) The applicant's date of birth.

(3) The home and mailing address, if different from home address, for the applicant and

for all persons. far whom application is being made, the applicant's county of residence and

telephone number(s). For an applicant who does not have a home address, only a mailing address

shall be provided.

(4) The applicant's SSN, if one has been issued to the applicant, and if the applicant does

not have a SSN, the reason for not having one. The applicant's TIN, if one has been issued to the

applicant in lieu of a SSN.

(5) The applicanfsgender.

{6) The applica~it's marital status.

{7} The applicants status as a U.S. Citizen or U.S. National, or the applicants

immigration status, if the applicant is not a U.S. Citizen or U.S. Narional and attests to having

sarisfactory immigration status ar lawful presence status.

(8) The applicant's employment status.

(9) Source, amount, and payment frequency of the applicant's taxable gross income as

well as the following three types'of taac-exempt income: foreign earned income, income from

interest that the applicant receives or accrues during the taxable year, and income from Social

Security benefits, 
,

. If self-employed, the

type of work, and the amount of net income. Exclude income from child support oavments.

veteran's payments, and Supplemental Securit~Income/State Suppiementary Paxment

SSUSSP .
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(10) The applicants expected annual household income from all sources, as specified in

subdivision (c)(9) of this section.

(11) The number of members in the applicant's household.

(12) Whether the applicant is an American Indian or Alaska Native, and if so:

(A) Name and state of the tribe;

(B) Whether the applicant has ever received a service from the Indian Health Service, a

tribal health program, or an urban Indian health program or through a referral from one of these

programs, and if not, whether he or she is eligible to receive such services; and

(C) The sources, amount, and frequency of payment for any income the applicant

receives due to his ar her status as American Indian or Alaska Native, if applicable.

(13) The applicants expected type and amount of the tai: deductions that the applicant is

allowed to deduct from his or her taxable gross income when calculating the applicant's adjusted

gross income on his or her federal income ta~c return.

(14), Whether the applicantcurrently has MEC through an employer-sponsored plan., as

defined in Section SOOOA(fl(2) of IRC (26 USC § SOOOA(fl(2)), and if so, the amount of monthly

premium the applicant pays for self-only coverage through his or her employer and whether it

meets the minimum value standards, as defined in Section 6410 of Article 2 of this chapter.

(15) Whether the applicant currently has MEC through any government sponsored

programs, as defined in Section SOOOA(fj(1)(A) of IRC (26 USC § SOOOA(fl(i)(A}).

(16) Whether the applicant has any physical, mental, emotional, or developmental

disability.

(17) Whether the applicant needs help with long-term care or home and conununity-

based services.
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(18) Pregnancy status, if applicable; and if pregnant, the number of babies expected, and

the expected delivery date.

(19) The applicant's preferred written-and spoken language.

(20) The applicant's preferred. method of communicarion, including telephone, mail, and

email, and if email has been selected; the applicant's email address..

(21) Whether the applicant is 18 to 20 years old and afull-time student:

(22) Whether ttie applicant is 18 to 26 yeazs old and lived in foster care on his or her 18th

birthday or whether the applicant was in foster caze and enrolled in Medicaid in any state.

(23) Whether the applicant is temporarily living out of state,

(24) Whether the applicant intends to file a federal income tas return for the year for

which he or she is requesting coverage, and if so, the applicant's expected. tax-filing status.

(25) Whether the applicant is a primary tas filer or a ta~c dependent. If the applicant is a

taY dependent, the non-appiicantprimary tax filer shall provide the informarion in

subdivision(c)(i) thmugh (13) of this section, except for the information in subdivision (c)(7)

regarding citizenship, status as a national, ar immigration status.

(26) For each person for whom the applicant is applying for coverage:

(A) The relationship of each person to the applicant; and

(B) The information in subdivision(c)(1) thmugh (25) of this section.

(27) Whether the applicant designates an authorized representative, and if so, the

authorized representative's name and address,. and the applicant's signature authorizing the

designated representative to act on the applicanPs behalf for the application, eligibility and

enrollment, and appeals process, if applicable.
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(d) An applicant or an application filer sha11 declare under penalty ofperjury that he or

she:

(i) Understood all questions on the application, and gave true and correct answers to the

best of his or her personal knowledge, and where he or she did not know the answer personally,

he or she made every effort to confirm the answer with someone who did know the answer;

(2) Knows that if he or she does not tell the truth on the application, t2~ere may be a civil

or criminal penalty for perjury that may include up to four years in jail, pursuant to California

Penal Code Section 126;

(3) Knows that the information provided nn the application shall be only used for

purposes of eligibility determination and enrollment for all the individuals listed on the

application who are requesting coverage, and that the Exchange shall keep such information

.private in accordance with the applicable federal and State privacy and security laws;

,(4) Agrees to notify the Exchange if any information in the application for any person

applying for health insurance changes; which may affect the person's eligibility; and

(5) Understands that if he or she received premium talc credits for health coverage

through the Exchange during the previous benefit year,-he or she must have filed or will file a

federal tax return for that benefit yeaz_—u~

(e) An applicant or an application filer shall indicate that he or she understands his or her

rights and responsibilities by providing, on the single, streamlined applicarion, a declaration that:

(1) The information the applicant provides on the applicarion is ri-ue and accurate to the

best of his or her knowledge, and that the applicant maybe subject to a penalty if he or she does

not tell the truth.
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(2) The applicant understands that the information he or she provides on the application

shall be only used for purposes of eligibility determination and enrollment for. all the individuals

listed on the application.

(3) The applicant understands that informarion he or she provides on the applicarion shall

be kept private in accordance with the applicable federal and State privacy and security laws and

that the Exchange shazes such information with other federal and State agencies in order to

verify the. information and to make an eligibility dEtermination for the applicant and for any

otherperson(s) for whom he or she has requested coverage on the application, if applicable.

(4) The applicant understands that to be eligible for Medi-Cal, the applicant is required to

apply for other income or benefits to which he or she, or any members) of his or her household;

is entitled, including: pensions, government. benefits, retirement income, veterans' benefits,

annuities, disability benefits, Social Security benefits (also called OASDI or Old Age, Survivors,

and Disability Insurance), and unemployment benefits. However, such income or benefits do not

include public assistance benefits, such as CaIWORKs or CalFresh.

(5) The applicant understands that he or she is required to report any changes to the

informationprovided on the application to the Exchange.

(6) The applicant understands that the Exchange shall not discriminate against the

applicant or anyone on the application because of race, color, national origin, religion, age, sex,

sexual orientation, marital status, veteran's status, or disability.

(7) The applicant understands that, except for purposes of applying for Medi-Cal, the

applicant aid any other persons) the applicant has included in the application shall not be

confined, after the disposition of charges (judgment), in a jail, prison, or similaz penal. institution... _

or correctional facility.
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(8) If the applicant or any other persons the applicant has included in the application

qualifies far Medi-Cal, the applicant understands that if Medi-Cal pays for a medical expense,

any money the applicant, or any other persons) included in the application, receives from other

health insurance, legal settlements, or judgments covering that medical expense shall be used to

repay Medi-Cal until the medical expense is paid in full

{9) The applicant understands that he or she shall have the right to appeal any action or

inaction taken by the Exchange and shall receive assistance from the Exchange regarding how to

file an appeal

(10) The applicant understands that any changes in his or her information or information

of any members) in the applicant's household may affect the eligibility of other members of the

household.

(fl If an applicant or an application filer selects a health insurance plan or a QDP, as

applicable, in the application:

~1) He or she shall provide:

(A) The name of the applicant and each family member who is enrolling in a plan; and

(B) The plan information, including plaza name, metal tier, metal number, coverage level

and plan type, as applicable; and

(2) All individuals, responsible parties,, or authorized representatives, age 18 or older who

aze selecting and' enrolling into a health insurance plan shall agee to, sign, and date the

agreement for binding azbitration, as set forth below:

(A) For an Exchange Plan:- "I understand that every participating health plan has its own

rules for resolving disputes or claims, including, but not limited to, any claim asserted by me, my

enrolled dependents, heirs, or authorized representatives against a health plan, any contracted
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health care providers, administrators, or other associated parties, about the membership in the

health plan, the coverage for, or the delivery of, services or items, medical or J~ospital

malpractice (a claim that medical services were unnecessary or unauthorized or were improperly,

negligently, or incompetently rendered), or premises, liability. I understand that, if I select a

health plan that requires binding arbitrarion to resolve disputes, I accept, and agree to, the use of

binding arbitration to resolve disputes or claims (except for Small Claims Court cases and claims

that cannot be subject to binding arbitration under governing law) and give up my right to a jury

trial and cannot have the dispute. decided in court, except as applicable law provides for judicial

review of arbitration proceedings. I understand that the. full azbitration provision for each

participating health plan, if they have one, is in the health plan's coverage document, which is

available online at CoveredCA.com for my review, or, I can ca11 Covered California at 1-800-

300-1506 (TTY: 1-888-889-4500) for more information."

($) For a Kaiser Medi-Cal health plan: "I have read the plan description. I understand

that Kaiser requires ̀the use of binding neutral arbitration to resolve certain disputes. This

includes disputes about whether the right medical treatment was provided (called medical '

malpracrice) and other disputes relating to benefits or the delivery of services, including whether

any medical services provided were unnecessary or unauthorized, or were improperly,

negligently, or incompetently rendered. If I pick Kaiser as my Medi-Cal health plan, I give up

my constitutional right to a jury or court trial for those certain disputes. I also agree to use

binding neutral azbitration to resolve those certain disputes. I do not give up my right to a state

hearing of any issue, which is subject to the state hearing process."

(g) The Exchange may request on the application that the applicant authorizes the

Exchange to obtain updated taac return information, as described in Secrion 6498(b), for up to
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five years to conduct an annual redetermination, provided that the Exchange inform the applicant

that he ar she shall have the option to:

(i) Decline to authorize the Exchange to obtain updated talc return information; or

(2) Discontinue, change, or renew his or her authorization at any time.

(h) If a CEC, PBE, or a Certified Insurance Agent assists an applicant or an application

filer in completing the application, he or she sha1L•

(1) Provide his or her name;

(2) Provide his or her certification or license number, if applicable;

(3) Provide the name of the entity with which he or she is affiliated;

(4) Certify that he or she assisted the applicant complete the application free of charge;

(5) Certify that he or she provided true and correct answers to all questions on the

application to the best of his or her knowledge and explained to the. applicant in plain language,

and the applicant understood, the risk of providing inaccurate or false information; and

~6} Date and sign the application.

(i) To apply for an eligibility determination and enrollment in a QHP through the

Exchange without requesring any IAPs, an applicant or an application filer shall, for the

applicant and each person for whom the applicant is applying for coverage, submit all

information, documentation, and declararions required in:

(1) Subdivision (c)(1), {2), (3), (4), (5), (6), (7), (12)(A), (19), (20), (2~(A), and (27) of

this section;

(2) Subdivision (d) of this section;

(3) Subdivision (e)(1}, (2), (3), (5), (6), (7), (9), and (10) of this'section;

(4) Subdiaision (fl(1) and (2)(A) of this secrion; and
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(5) Subdivision (h) of this section.

(i) An applicant or an applicarion filer may file an application through one of the

following channels:

(1) The Exchange's Internet Web site;

{2) Telephone;

(3) Facsimile;

(4) Maii; or

(5) In person.

(k) Tl~e Exchange shall accept an application from an applicant or application filer and

make an eligibility determination for an applicant seeking an eligibility determination at any

point in time during the year.

(i) If an applicant or application filer submits an incomplete application that does not

include sufficient information for the Exchange to conduct an eligibility determination for

enrollment in a QHP through the Exchange or for an IAP, if applicable, the Exchange shall

proceed as follows:

(1) The Exchange sha11 provide notice to the applicant. indicating that information

necessary to complete an eligibility determination is missing, specifying the missing information,

and. providing instructions on how to provide the missing information;

(2) The Exchaaige shall provide the applicant with a period of 90 calendaz days from the

date of the notice described imsubdivision (1)(1) of this section, or until the end of an enrollment

period, whichever date is earlier, to provide the information needed to complete the application

to the Exchange. In no event, shall this period be less than 30 calendaz days from the date of the......

notice described in subdivision (1}(1) of this section.
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(3) During the period specified in subdivision (1)(2) of this section, the Exchange shall

not proceed with the applicant's eligibility determination or provide APTC or CSR, unless the

applicant or application filer has provided sufficient information to determine the applicant's

eligibility for enrollment in a QHP through the Exchange, in which case the Exchange shall

make such a determination for enrollment in a QHP.

(4) If the applicant fails to provide the requested information within the period specified

in subdivision (1)(2) of this section, the Exchange shall provide Notice of denial to the applicant,

including notice of appeals rights in accordance with Section 6604 of Article 7 of this chapter.

Note: Authority cited: Section 100504, Government Code. Reference: Sections 100502 and
100503, Government Code; 45 CFR Sections 155.310, 155.405.

§ 6474. Etigibitity ~iequirements for Al'TC and CSYt.

(a) Those individuals who apply to receive APTC and CSR shall meet the eligibility

.requirements of this secrion in addition to the requirements of Section 6472, except for the

requirements specified in Section 6472(fl relating to enrollment in a catastrophic QHP.

(b} For purposes of this section, household income has the meaning given the term in

Section 36B(d){2) of IRC (26 USC § 36S(d)(2)) and in 26 CFR Section 1.36B-1(e).

(c) Eligibility for APTC.

(1) A taac filer shall be eligible for APTC if:

(A) Tas filer is expected to have a household income of greater than or equal to 100

percent but not more than 400 percent of the FPL for the benefit year for which coverage is

requested; and
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(B) One or more applicants for whom the taa; filer expects to claim a personal exemption

deduction on his or her t~ return for the benefit year, including the t~ filer and his or her

spouse:

L Meets the requirements for eligibility for enrollment in a QHP that is not a catastrophic

plan through the Exchange, as specified in subdivisions (a) through (e) of Section 6472;

2. Is not eligible for MEC, with the exception of coverage in the individual market, in

accordance with section 36B(c)(2)(B) and (C) of IRC (26 USC § 36B(c)(2)(B), (C)) and 26 CRR
Section 1.36B-2(a)(2) and (c); and

3. Is enrolled in a QHP that is neither a catastrophic plan nor a QDP through the

Exchange.

{2) Anon-citizen t~ filer who is lawfully present and ineligible for Medi-Cal by reason

of immigration status, and is not otherwise eligible for APTC under subdivision (c)(1) of this

secrion, shall be eligible for APTC i£

(A) Taa; filer meets the requirements specified in subdivision (c)(1) of this section, except

for subdivision (c)(1)(A);

{B) TaY filer is expected to Have a household income of less than 100 percent of the FPL

for the benefit year for which coverage is requested; and

(C) One or more applicants for whom the tas filer expects to claim a personal exemprion

deduction on his or her taz~ return for the benefit year, including the talc filer and his or her

spouse, is a non-cirizen who is lawfully present and ineligible for Medi-Ca1 by reason of

immigration status, in accordance with section 36B(c)(1)(B) of IRC (26 USC § 36B(c)(1)(B))

andui 26 CFR Section 1.36B-2(b)(5).

(3) Tax filer shall not be eligible for APTC if:
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(A) HHS nofifies the Exchange, as part of the verification process described in Sections

.6482 through 6486, that APTC was made on behalf of the tax filer (or either spouse if the tas

filer is a married couple) for a year for which taac data would be used to verify householdmcome

and family size in acwrdance with Section 6482(d) and. (e);

(B) T~ filer {or his or her spouse) did not comply with ttae requirement to file an income

tas return for that year, as required by Sections 6011 and 6012 of IRC (26 USC §§ 6011, 6012)

and implemenring regulations; and

(C) The APTC was not reconciled for that period.

{4) The APTC amount shall be calculated in accordance with section 36B of IRC (26

USC § 36B) and 26 CFR Section 1.36B-3 (July 26, 2017), hereby incorporated by reference.

(5) t1n application filer shall provide the SSN of a tug filer who is not an applicant only if

an applicant attests that the tv: filer has a SSN and filed a tas return for the year for which tax

data would be used to verify household income and family size.

(6) Notwithstandin the requirements in subdivision LZ3)`of this section, the Exchange

shall not den~eligibilit~for APTC under Yhat subdivision unless the Exchange first sends direct

notificarion to the t~ filer consistent with the standards set forth in Secrion 6454 that his or her

eliQibilitywill be disconrinued as a result of the tax filer's failure to comnly with the tax Elfin¢

requirement specified under subdivision (c~3) of this section,

(d) Eligibility for CSR.

(1) An applicant sha11 be eligible for CSR if he or she:

(A) Meets the eligibility requirements for enrollment in a QHP through the Exchange, as

specified in Section 6472;

(B) Meets the requirements for APTC, as specified in subdivision (c) of this section; and
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(C) Is expected to have a household income that does not exceed 250 percent of the FPL

for the benefit year for which coverage is requested.

(2) The Exchange may only provide CSR to an enrollee who is not an Indian if he or she

is enrolled through the Exchange in a silver-level QAP, as defined by section 1302(d)(1)(B) of

the Affordable Caze Act.

(3) The Exchange shall use the following eligibility categories for CSR when making

eligibility determinarions under this section:

(A) An individual who is expected to have a household income:

1. Greater than or equal to 100 percent of the FPL and less than or equal to 150 percent of

the FPL for the benefit year for which coverage is requested, or

2. Less than 100 percent of the FPL for the benefit yeaz for which coverage is requested,

if he or she is eligible for APTC under subdivision (c)(2) of this section;

(B) An individual is expected to have a household income greater than 150 percent of the

FPL and less than or equal to 200 percent of the FPL for the benefit year for which coverage is

requested; ar

(C) An individual who is expected to have a household income greater than 200 percent

of the FPL and less than or equal to 250 percent of the FPL for. the benefit year for which

coverage is requested.

(4) If an enrollment in a QHP under a single faanily policy covers two or more

individuals, the Exchange shall deem the individuals under such family policy to be collectively

eligible only for the last category. of eligibility listed below for which all the individuals covered

by the family policy would be eligible:

(A) Not eligible for CSR;
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(B) Section 6494(x)(3) and (4) -Special CSR eligibility standards and process for Indians

regazdless of income;

(C) Subdivision (d)(3)(C) of this secrion;

(D) Subdivision (d)(3)(B) of this section;

(E) Subdivision (d)(3)(A) of tkus section; or

(F) Section 6494(a)(1) and (2) - Specia] CSR eligibility"standards and process for Indians

with household incomes under 300 percent of FPL.

Note: Authority cited: Section 100504, Government Code. Reference: Secrions 100502 and
100503, Government Code; 26 CFR Sections 1.36B-1, 1.36B-2, 1.36B-3; 45 CFR Section
155.305.

§ 6496. Eligibility 12edetermuaation During a Benefit Year.

(a) The Exchange shall redetermine the eligibility of an enrollee in a QHP through the

Exchange during the benefit yeaz if it receives and verifies new information reported by an

enrollee or identifies updated information through the. data matching described in subdivision (g)

of this section.

(b) Except as specified in subdivisions (c) and (d) of this section, an enrollee, or an

application filer on behalf of the enrollee, shall report any change of circumstances with respect

to the eligibility standards specified in Sections 6472 and 6474 within 30 days of such change.

Changes shall be reported through any of the channels available for the submission of an

application, as described in Section 6470(j).

(c) An enrollee who has not requested au eligibility- determination for IAPs shall not be

required to report changes that affect eligibility for IAPs.
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(d) An enrollee who experiences a change in income that does not impact the amount of

the. enrollee's APTC or the level of CSR for which he or she is eligible shall not be required to

report such a change.

(e) The Exchange shall verify any reported changes in accordance with the process

specified in Sections 6478 through 6492 before using such information in an eligibility

determination.

(fl The Exchange shall provide electronic notifications to an enrollee who has elected to

receive electronic notifications, unless he or she has declined to receive norifications under this

subdivision, regarding the requirements for reporting changes, as specified in subdivision (b) of

this section, and the enrollee's opportunity not to report any changes described in subdivision (d)

of this section.

(g) The Exchange shall examine available data sources ' at least once

during the benefit veaz to identify the following changes of circumstances:

(1) Death; and

(2) For an enrollee on whose behalfAPTC or CSR aze being provided, eli¢ibility

determination for or enrollment in Medicaze Medi-Cal or CHIl'::

(h) If the Exchange verifies updated information reported by an enrollee, the Exchange

shall:
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(i) Redetermine the enrollee's eligibility in accordance with the standards specified in

Sec6ons6472 and 6474;

(2) Notify the enrollee regarding the determination, in accordance with the requirements

specified in Section 6476(h); and

(3) Notify the enrollee's employer, as applicable, in accordance with the requirements

specified in Section 6476(1).

(i) If the Exchange identifies updated information through the semiannual data matching

~ecified in subdivision (,g) of this section regarding death or; eligibility for or enrollment in

Medicare, Medi-Cal, or CHIP, ~..i~~~ ~o-~~~a.* *'~~ ~~^~•° ~-'~ ̂ Fco~,:~^ ~^'^i~v" ;

,...a....,.e..a.w ...,wa:..:..:,.,, i..~ ,.o«~.:.. ~..,.~;,.,, the Exchange sha1L•

(1) Notify the enrollee regarding the updated informarion, as well as the enrollee's

projected eligibility deternunation after considering such information;

(2) Allow an enrollee 30 days from the date of the notice described in subdivision (i)(1)

to notify the Exchange that such information is inaccurate;

(3) If the enrollee responds contesting the updated information, proceed in accordance

with Section 6492; and

(4) If the enrollee does not respond within the 30-day period specified in subdivision

(i)(2), proceed in accordance with subdivisions {h)(1) and (2) of this section.

(j) The Exchange shall implement changes resulting from an appeal decision, on the date

specified in the appeal decision or consistent with the effective dates specified in Section

6618(c)(1) ofArticle 7 ofthis chapter.

(k) Except as specified in subdivision (1) of this section, the Exchange sha11:
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(1) Implement changes on the first day of the month following the month of the notice of

eligibility redetermination described in subdivision (h)(2) of this secfion when the date of such

notice is on or between the first and fifteenth day of the month; and

(2) Implement changes on the first day of the second month following the month of the

notice of eligibility redetermination described in subdivision (h)(2) of this section when the date

of such notice is on or between the 16 x̀' and last day of the month.

(i) The Exchange shall implement a change associated with the events described in

Section 6504(h)(k), (2), (3), (4), (5), and (6) on the coverage effective dates described in Section

6504(h)(1), (2), (3), (4), (5), and (6) respectively.

(m) When an eligibility redetermination in accordance with this section results in a

change in the amount of APTC for the benefit year, the Exchange shall recalculate the amount of

APTC in such a manner as to

(1) Account for any APTC already made on behalf of the tax filer for the benefit year for

which information is available to the Exchange, such that the recalculated APTC amount is

projected to result in total APTC for ttie benefit year that correspond to the taY filer's total

projected premium taY credit for the benefit year, calculated in accordance with Secfion 36B of

IRC (26 USC § 36B) and 26 CFR Section 1.36B-3; and

(2) If the recalculated APTC amount is less than zero, set the APTC provided on the tas

filer's behalf to zero.

(n) In the case of a redetermination that results in a change in CSR, the Exchange shall

detemune an individual eligible for the category of CSR that corresponds to his or her expected

annual household income for the benefit year, subject to the special rule for family policies set

forth in Section 6474(d)(4).
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Note: Authority cited: Section 100504, Government Gode. Reference: Sections 100502 and
100503, Government Code; 26 CFR 1.36B-3; 45 CFR Secrion 155.330.

§ 6498. Annual Eligibility Redetermination.

(a) Except as specified in subdivisions (d) and (m) of this section, the Exchange shall

redetermine the eligibility of an enrollee or a qualified individual on an annual basis.

(b) To conduct an annual redetermination for an enrollee or a qualified individual who

requested an eligibility determinarion for IAPs in accordance with Section 6476(b), the

Exchange shall. have on file an active authorization from the qualified individual to obtain

updated t~ rehun information described in subdivision (c) of this section. This authorization

shall be for a period of no more than five. years based on a single authorizafion, provided that an .

individual may:

(1}Decline to authorize the Exchange to obtain updated tax return information; or

(2) Authorize the Exchange to obtain updated taY return information for fewer than fire

years; and

(3} Discontinue, change, or renew his or her authorization at any time.

(c) If an enrollee or a qualified individual requested an eligibility determination for IAPs

on the original application, in accordance with Section 6476(b), and the Exchange has an active

authorizarion to obtain tas data as a part of the annual redetermination process, the Exchange

shall request:

(1)Updated taa~ return information-t~~", as described in Section 6~+82(b);

(2) Data regarding Social Security benefits-twr^^~, as described in Section

6482(b); and
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(3) Income data from available State data sources, such as Franchise T~ Board and

Employment Development Department.

(d) If an enrollee or a qualified individual requested an eligibility determination for IAPs

on the original application, in accordance with Section 6476(b), and the Exchange does not have

an acrive authorization to obtain t~ data as a part of the annual redetermination process, the

Exchange:

(1)Shall notify the individual at least 30 days prior to the date of the notice of annual

redeternrination described in subdivision (fl of this section. This notice shall include an

explanation that unless the individual authorizes the Exchange to obtain his or her updated taY

return information to redetermine the individual's eligibility for coverage effective January first

of the following benefit year:

{A) His or her APTC and CSR will end on the last day of the current benefit year; and

{B) His or her coverage in a QHP will be renewed for the following benefit yeaz, in

accordance with the process specified in subdivision (I) of this section, without APTC and CSR;

(2) Shall redetermine the. enrollee's or the qualified individual's eligibility only for

enrollment in a QHP; and

(3) Shall not proceed with a redetermination for IAPs until such authorization has been

obtained or the qualified individual continues his or her request for an eligibility determinarion

for IAPs in accordance with Section 6476(b).

(e) The Exchange shall provide an annual redeterminarion notice in accordance with the

following process:

(1) For all qualified. individuals who are not currently enrolled in a QHP through the

Exchange, the notice shall include at least:
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(A) A description of the annual redeternvnation and renewal process;

(B) The requirement to report changes to information affecring eligibility, as specified in

Section 6496(b);

(C) The instructions on how to report a change to the Exchange; and

(D) The open enrollment date and the last day on which a plan selection may be made for

coverage effective on January first of the. following benefit year to avoid any coverage gap.

(2) For all current enrollees who have requested an eligibility determination~for IAPs for

the current benefit year, the notice shall include at least:

(A) All the informarion specified in subdivision (e)(i) of this section;

(B) An explanation that the premiums for the QHPs and the amount of APTC and the

level of CSR, for which he or she maybe eligible, may change each benefit yeaz;

(C) A description of the reconciliarion process for APTC;

(D) Data used in the enrollee's most recent eligibility determination and the amount of

monthly APTC and thelevel of CSR the enrollee has been receiving during the current benefit

Yeaz~

(E) An explanation that if he or she does not complete the Exchange's renewal process to

obtain an updated eligibility determination by December I S of the current benefit year for

coverage effective Januazy first of the following benefit year, the Exchange will redetermine the

enrollee's eligibility and renew the enrollee's coverage for the following benefit yeaz, in

accordance with the process specified in subdivision (1) of this section; using information

obtained from the-electronic data sources specified in subdivision (c) of this section and the most

recent information the enrollee provided to the Exchange; and
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(F) An explanation that in order to obtain the most accurate eligibility determination from

the Exchange, including APTC that may increase or decrease, or to change his or her. QHP, the

enrollee shall cbnt~ct the Exchange and update his or her informarion, as required under

subdivision (g) of this section, or make a plan selection by the end of the open enrollmentperiod.

(3) For all current enrollees who have not requested an eligbility deternunation for IAPs

for the current benefit year, the notice shall include at least:

(A) All the information specified in subdivision (e)(1) of this section;

(B) An explanation that the premiums for the QHPs may change each benefit yeaz;

(C) An explanation that unless the enrollee completes the Exchange's renewal process to

obtain an updated eligibility determination by December 15 of the current benefit year for

coverage effecrive January first of the following benefit year, the Exchange will redetermine the

enrollee's eligibility and renew. the enrollee's coverage for the following benefit yeaz, in

accordance with the process specified in subdivision (1) of this section, using the most recent

informarion the enrollee provided to the Exchange; and

(D) An explanation that in order to obtain the most accurate eligibility determination

from the Exchange or to change his or her QHP, the enrollee shall contact the Exchange and

update his or her information, as required under subdivision (g) of this section or make a plan

selection by the end of the open enrollment period.

(fl For eligibility redeterminations under this section, the Exchange shall provide the

annual redetermination notice, as specified in subdivision (e) of this section,. and the nonce of

annual open enrollment period, as specified in Section 6502(e), through a single, coordinated

notice.
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{g) Except as specified in Section 6496(c), an enrollee, a qualified individual, or an

application filer on behalf of the qualified individual, shall report to the Exchange any changes

with aspect to the eligbility standards specified in Sections 6472 and 6474 within 30 days of

such change, using any of the channels available for the submission of an application, as

described in Secrion 64~0(j),

(h) The Exchange shall verify any information reported by an enrollee or a qualified

individual under subdivision (g) of this secrion using the processes specified in Sections 6478

through 6492, prior to using such information to determine eligibility.

(i) A current enrollee or a qualified individual who has selected a QHP through the

Exchange during the current benefit year but his or her coverage has not been effectuated, shall

complete the Exchange's renewal process, as specified in subdivision (i)(1) ofthis section, within

30 days from the date of the notice described in subdivision (e) of this section.

(1) To complete the Exchange's renewal process, the enrollee or the qualified individual

sha1L•

{A) Check lus or her application information for accuracy, and make any changes to the

appl'icarion information, as required under subdivision (g) of this section;

(B) If any changes made, provide a reason for the change and the date of the change;

(C) Declare under penalty of perjury that he or she:

1. Understands that he or she must report any changes to the information on the

application that may affect his or her eligibility for enrollment in a QHP or for APTC and CSR,

if applicable, to the Exchange within 30 days of such change;
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2. Understands that if he or she, or someone in his or her household, has health insurance

through Medi-Cal, he or she must report any changes to information on the application to his or

her county social services office within 10 days of such change;

3. Provided true answers and correct information to the best of his or her knowledge

during the renewal process;

4. Knows that if he or she does not tell the truth,. there may be a civil or criminal penalty

for perjury that may include up to fouryears in jail, pursuant to California Penal Code Section

126;

5. Understands that if he or she received premium. tax credits for health coverage through

the Exchange during the previous benefit year, he or she must have filed or will file a federal tax

return for that benefit year;

6. Understands that, unless he or she has already provided authorization for the Exchange

to use electronic data sources to obtain lus or her updated tax return informarion to conduct ttie

annual redetermination for all IAPs, except for Medi-Cal ar CHIP, he or she is giving flee

Exchange authorization to obtain updated tas return information to provide him or her with an

updated eligibility determination for the following benefit year; and

7. Understands that he or she must provide his or her electronic signature and PIN to

complete the Exchange's renewal process for enrollment in a QHP or for APTC and CSR, if

applicable;

(D) Provide his or her electronic signature and PIN;,,

(E) Submit any reported changes and the signed declararions, through any of the channels

specified in subdivision (i)(2) of this section, to obtain an updated eligibility deternunation for

the following benefit year, and
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(F) If eligible to enroll in a QHP, make a plan selection for the following benefit year.

(2) The enrollee or the qualified individual may complete the renewal process described

in subdivision (i)(1) of this section through the channels available for the submission of an

application, as described in Section 64'70(j), except mail. and facsimile.

(3) The enrollee or the qualified individual may seek assistance from a CEC, PBE, or a

Certified Insurance Agent to complete the renewal process described in subdivision (i)(1) of this

section.

(4) If the enrollee or the qualified individual does not complete the Exchange's renewal

process specified in subdivision (i)(1) of this section jvithin 30 days from the date of the notice

described in subdivision (e) of this section, the Exchange shall proceed in accordance with the

process specified in subdivision (j) of this section.

(j) After the 30-day period specified in subdivision (i) of this secrion has elapsed, the.

Exchange shall:

(1) Redetermine the enrollee's or the qualified individual's eligibility in accordance with

the standards specified in Sections 6472 and 6474 using information obtained from the electronic

data sources specified in subdivision (c) of this section and the most recent information the

individual provided to the Exchange and renew the enrollee's coverage for the following benefit

year, in accordance with the process specified in subdivision (1) of this section;

(2) Notify the enrollee or the qualified individual in accordance with the requirements

specified in Section 64~6(h); and

(3) If applicable, notify the enrollee's or the qualified individual's employer, in

accordance with the requirements specified in Secrion 6476(1).
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(k) A redetermination under this section shall be effective on the first day of the coverage

year following the yeaz in wluch the Exchange provided the notice in subdivision (e) of this

secrion, or in accordance with the rules specified in Section 6446(1) through (1), whichever is

later.

(1) If an enrollee remains eligible for enrollment in a.QFiP through the Exchange upon

annual redeternunarion, and he or she does not ternunate coverage, including ternunation of

coverage in connection with voluntarily selecting a different QHP in accordance with Section

6506, the Exchange shall proceed in accordance with the following process:

(i) The enrollee sha11 be enrolled in the same QHP as the enrollee's current QHP, unless

the enrollee's current QHP is not available.

(2) If the enrollee is not eligible for the same level of CSR as the enrollee's current level

of CSR, he or she shall be enrolled in a silver-rier QHP offered by the same QHP issuer at the

CSR level for which the enrollee is eligible. If the enrollee is not eligible for any level of CSR,

he or she shall be enrolled in~a standard silver-tier QHP offered by the same QHP issuer without

CSR.

(3) If the enrollee's current QHP is not available and the current QHP is a HDHP as

defined in Section 6410, the enrollee shall be enrolled in the lowest cost HDHP offered by the

same QHP issuer at the same metal tier, as determined by the Exchange on a case-by-case basis.

If there is no HDHP available, the enrollee sha11 be enrolled in the lowest cost QFIP that is not a

HDAP offered by the same OHP issuer at the same metal tier, as determined by the Exchanee on

a case-bv-case basis.
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(4) If the enrollee's current QHP is not available and the current QHP is not a HDHP, the

enrollee shall be enrolled in the lowest cost QHP that is not a HDAP offered by the same QHP

issuer at the same metal tier, as determined by the Exchange on a case-by-case basis.

(5) If the enrollee who is currently enrolled ina catastrophic QHP attains the age of 30

before the beginning of the following benefit yeaz, the enrollee shall be enrolled in the lowest

cost bronze-tier QHP that is not a HDHP offered by the same QHP issuer.

(6) If the issuer of the QHP in which the enrollee is currently enrolled is no longer

available, the enrollee shall be enrolled in the lowest cost QHP that is most similaz to the

enrollee's current OHP offered by a different QHP issuer that is available to the enrollee through

the Bxchange at the same metal fier and in accordance with the same hierarchy specified in

subdivision (1)(3) through (5) of this secfion, as determined by the Exchange on a case-by-case

basis.

(7) If the enrollee who is currently enrolled in a QHP as a dependent attains the age of 26

before the beginning of the following benefit year, the enrollee shall be enrolled in his or her

own individual QHP through the Exchange in accordance with the process specified in

subdivision (1)(1) through (6) of this section.

(8} NotwithsCauding the process specified in subdivision (1)(1) through (7) of Phis section,

a federally-recognized American Indian or Alaska Native enrollee who is currently enrolled in a

zero cost sharing QHP shall be enrolled in the lowest cost zero cost sharing QHP that offers the

same benefits and provider networks offered by the same QHP issuer. If the issuer of the QHP in

which the enrollee is currently enrolled is no longer available, the enrollee shall be enrolled in

the lowest cost zero cost sharing QHP offered by a different QHP issuer that is available to the

enrollee through the Exchange, as determined by the Exchange on a case-by-case basis.
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(m) The Exchange shall not redetermine a qualified individual's eligibility in accordance

with this section if the qualified individual's eligibility was redetermined under this secrion

during the prior year, and the qualified individual was not enrolled in a QHP through the

Exchange at the rime of such redeterminarion, and has not enrolled in a QHP through the

Exchange since such redeternunarion. .

Note: Authority cited: Section 100504, Government Code. Reference: Sections 100502 and100503, Government Code; 45 CFR Section 155.335.

§ 6502. Initial and Amnual Open Enrollment Periods.

(a) A qualified individual may enroll in a QHP, or an enrollee may change QHPs, only

during the initial open enrollment period, as specified in subdivision (b) of this section, the

annual,open enrollment period, as specified in subdivision (d) of this section, or a special

enrollment period, as described in Section 6504, for which the qualified individual has been

determined eligible.

(b) The initial open enrollment period begins October 1, 2013 and extends througfi March

31,2014.

(c) Regular coverage effecrive dates for inirial open enrollment period for a QHP

selection received by the Exchange from a qualified individual:

(1) On or before December 23, 2013, shall be January 1, 2014;

(2) On or between December 24, 2013 and December 31, 2013, shall be February 1,

2014;

(3) On or between the first acid fifteenth day of the month for any month between

January 2014 and March 31, 2014, shall be the first day of the following month; and
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(4) On or between the sixteenth and last day of the.month for any month between

January 2014 and Mazch 31, 2014, sha11 be the first day of the second following month.

(d) Annual open enrollment period for benefit years begim~ing:

(1) On January i, 2015 begins on November 15, 2014 and extends through February I5,

2015.

(2) On ar after January 1, 2016 through December 31, 2018 begins on November 1, of

the calendar year preceding the benefit year, and extends through January 31 of the benefit year.

(3) On or after January I, 2019 begins on November 1 and extends through December 15

of the calendar yeaz preceding the benefit year.

(e) Beginning 2014, the Exchange shall provide a written annual open enrollment

notification to each enrollee no earlier than the first day of the month before the open enrollment

period begins and no later than the first day of the open enrollment period.

(fl Coverage effecfive dates are as follows:

(i) For the benefit year beginning on January 1, 2015, for a QHP selection received by

the Exchange from a qualified individual:

(A) From November 15, 2014 through December 15, 2014, shall be January 1, 2015;

(B) From December 16, 2014 through January 15, 2015, shall be February 1, 2015; and

(C) From January 16, 2015 through February 15, 2015, shall be March 1, 2015

(2) For the benefit yeaz beginning on or after January 1, 2016, for a QHP selection

received by the Exchange from a qualified individual:

(A) On or before December 15 of the calendar year preceding the benefit year, shall be

January 1;
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(B) From December 16 of the calendar year preceding the benefit year through January
15 of the benefit year, shall be February 1; and

(C) From January 16 through January 31 of the benefit year, shall be March 1.

(g) A qualified individual's coverage sha11 be effectuated in accordance with the coverage
effecrive dates specified in subdivisions (c) and (fl of this secrion i£

(1) The individual makes his orher initial premium payment, reduced bythe APTC
amount he ar she is determined eligible for by the Exchange, by the premium payment due date,
as defined in Section 6410 of Article 2 of this chapter; and

(2) The applicable QHP issuer receives such payment on or before such due date.
Note: Authority cited: Section 100504, Government Code. Reference: Sections 100502 and100503, Government Code; 45 CFR Section 155.410.

6504. Special Enrollment Periods.

(a) A qualified individual may enroll in a QHi', or an enrollee may change from one QHP
to another, during. special enrollment periods only if one of the following triggering events
occurs:

(1) A qualified individual orhis orherdependent either:

(A) Loses MEC, as specified in subdivision (b) of this secrion. The date of the loss of
MEC shall be:

1. Except as provided in subdivision (a)(1)(A)2 of this secrion, the last day the qualified
individual ar his or her dependent would have coverage under his or her previous plan or

coverage;
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2. If loss of MEC occurs due to a QHP decertification, the date of the notice of

decertification as described in 45 CFR Section 155.1080(e)(2) (May 29, 2012), hereby

incorporated by reference;

(B} Is enrolled in any non-calendaz year group health plan or individual health insurance

coverage, including both grandfathered and non-grandfathered health plans that expired or will

expire, even if the qualified individual or his or her dependent has the option to renew such

coverage. The-date of the loss of coverage shall be the last day of the plan ar policy yeaz;

(C) Loses. Medi-Cal coverage for pregnancy-related services, as described under Section

1902(a)(10)(A)(i)(I~ and (a)(10)(A)(i~J(IX) of the Social Security Act (42 USC

i396a(a)(10)(A)(i)(IV), (a)(10)(A)(ii)(IX)) and Section 14005.18 of the Welfare and Institutions

Code or loses access to healthcare services through coverage provided to a pregnant woman's

unborn child, based on the definition of a child in 42 CFR Section 457.10, (November 30, 2016),

hereby incorporated by reference. The date of the loss of coverage shall be the last day the

consumer would have pregnancy-related coverage or access to healthcare services through

unborn child coverage; or

(D) Loses Medi-Cal coverage for medically needy, as described under Section

1902(a}(10)(C) of the Social Security Act and Section 14005.21 of the Welfare and Insritutions

Code, only once per calendar year. The date of the loss of coverage shall be the last day the '

consumer would have medically needy coverage.

(2) A qualified individual gains a dependent or becomes a dependent through marriage or

entry into domestic partnership, birth, adoption, placement for adoption, or placement in foster

.care, or through a child support order or other court order.
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(3) An enrollee loses a dependent or is no longer considered a dependent through divorce,
legal separarion, or dissolution of domestic partnership as defined by State law in the State in

which the divorce, legal sepazation, or dissolution of domesfic partnership occurs, or if the

enrollee, or his or her dependent, dies.

(4) A qualified individual, or his or her dependent, becomes newly eligible for enrollment
in a QI3P through the Exchange because he or she newly meets the requirements specified in
Section 6472(c) or (d).

(5) A qualified individual's, or his or her dependent's, enrollment or non-enrollment in a
QHP is unintentional, inadvertent, or erroneous and is the result of the error, misrepresentation,
misconduct, or inaction of an officer, employee, or agent of the Exchange or HHS, its

instrumentalities, a QHP issuer, or anon-Exchange entity providing enrollment assistance or

conducting enrollment activities. For purposes of this provision, misconduct, as determined by
the Exchange, includes the failure to comply with applicable standazds under this title, or other
applicable Federal or State Taws.

(6) An enrollee, or his or her dependent, adequately demonstrates to the Exchange, as

determined by the Exchange on a case-by-case basis, that the QHP in which he or she is enrolled
substantially violated a material provision of its contract in relation to the enrollee.

(7) An enrollee, or his or her dependent enrolled in the same QHP, is determined newly
eligible or ineligible for APTC or has a change in eligibility for CSR.

(8) A qualified individual, or his or her dependent, who is enrolled in an eligible

employer-sponsored plan is determined newly eligible for APTC because such individual is

ineligible for qualifying coverage in an eligible employer-sponsored plan in accordance with 26

CFR Section_1.36B-2(c)(3), including as a result of his or her employer discontinuing or
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changing available coverage within the next 60 days, provided that such individual is allowed to

terminate existing coverage.

(9) A qualified individual or enrollee, or his or her dependent, gains access to new QHPs

as a result of a permanent move.

(10) A qualified individual who:

(A) Gains or maintains status as an Indian, as defined in Section 6410 of Article 2 of this

chapter, may enroll in a QHP or change from one QHP to another one time per month; or

(B) Is or becomes a dependent of an Indian, as defined in Section 6410 of Article 2 of

this chapter, and is enrolled or is enrolling in a QHP through the Exchange on the same

application as the Indian, may change from one QHP to another one time per month, at the same

time as the Indian.

(11) A qualified individual or enrollee, or his or her dependent, demonstrates to the

Exchange, in accordance with guidelines issued by HHS and as determined by the Exchange on a

case-by-case basis, that the individual meets other exceptional circumstances. Such

circumstances include, but are not limited to, the following:

(A) If an individual receives a certificate of exemption for hardship based on the

eligibility standards described in 45 CFR Section 155.605(~d}(1} (April 17, 2018}, hereby

incorporated by reference, or the ell 'bility standards described in Section 6914 of Article 13 of

this cha tamer for a month or months during the coverage year, and based on the circumstances of

the hazdship attested to, he or she is no longer eligible for a hardship exemption within a

coverage year but outside of an open enrollment period described in Section 6502, the individual

and his or her dependents shall be eligible for a special enrollment period if otherwise eligible for

enrollment in a QHP.
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(B) If an individual with a certificate of exemption reports a change regarding the

eligibility standazds for an exemprion, as required under 45 CFR Section 155.620(b); (July 1,

2013), hereby incorporated by reference, or under Secrioa 6920 of Article 13 of this. chapter and

the change resulting from a redeternunation is unplemented, the certificate provided for the

month•in which the redetermination occurs, and for prior months, remains ef~'ecrive. If the

individual is no longer eligible for an exemption, the individual and his or her dependents shall

be eligible for a special enrollment period if otherwise eligible. for enrollment in a QHP.

(C) If an enrollee provides satisfactory documentary evidence to verify his or her

eligibility for an IAP or enrollment in a QHP through the Exchange within 30 days following his

or her termination of Exchange enrollment due to a failure to verify such status within the 95-day

period specified in Section 6492(a)(2){B}, the enrollee shall be eligible for a special enrollment

.period if otherwise eligible for enrollment in a QAP.

jDl If a qualified individual or enrollee experiences a fire, flood, or other natural or

` human-caused disaster that results in the declararion of state of emer~cv in California, the

individual shall be eligible for a special enrollment period if otherwise eligble for enrollment in

t

(12) A qualified individual or enrollee is a vicrim of domestic abuse or spousal

abandonment, as specified in 26 CFR Secfion 1.36B-2 (b)(2)(ii) through (v), or a dependent or

unmarried victim within a household, is enrolled in MEC, and seeks to enroll in coverage

separate from the perpetrator of the abuse or abandonment. A dependent of a victim of domestic

.abuse or spousal abandonment who is on the same application as the victim may eiuoll in

coverage at the same time as the vicrim.

(13) A qualified individual, or his or her dependent:
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(A) Applies for coverage on the Exchange during the annual open enrollment period or

due to a qualifying event, is assessed by the Exchange as potentially eligible for Medi-Cal or

CHIP, and is determined ineligible for Medi-Cal or CHIP by the State Medi-Cal or CHIP agency

either after open enrollment period has ended or more than 60 days after the qualifying event; or

(B) Applies for coverage at the State Medi-Cal or CHIP agency during the annual open

enrollment period, and is determined ineligible for Medi-Cal or CHIP after open enrollment

period has ended.

(14) The qualified individual or enrollee, or his or her dependent, adequately

demonstrates to the Exchange, as determined by the Exchange on a case-by-case basis, that a

material error related to plan benefits, service area, or premium influenced the qualified

individual's dr enrollee's decision to purchase a QHP through the Exchange.

(15) The qualified individual, enrollee, or dependent newly gains access to an individual

coverage HRA. as defined in 45 CFR Section 146:123fb1(Au~ust 19, 20191, hereby into oi-~rated

by reference, or is newly provided a qualified small employer healt2~reimbursement arran eg Went

iOSEHRAI, as defined in Section 9831(d)(2) of the Internal Revenue Code: The date of this

triggering event shall be the first day on which coverage for the qualified individual, enrollee, or

dependent under the individual coverage HRA can take effect, or the first day on which coveraee

under the OSEHRA takes effect. An individual, enrollee, or dependent shall qualify for this

special enrollment period regardless of whether they were previously offered or enrolled in an

individual coverage HRA or previouslyprovided a OSEHRA, so lone as the individual. enrollee,

or dependent is not enrolled in the individual coverage HRA or covered by the QSEHRA on the

day immediately prior to the tri~eerin~event.
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16 Any other triggering events listed in the Health and Safety Code Secrion

1399.849(d)(i) and the Insurance Code Section 10965.3(d)(1).

(b) boss of MEC, as specified m subdivision (a)(1)(A) of this section, includes:

(1) Loss of eligibility for coverage, including but not limited to:

(A) Loss of eligibility for couerage as a result of:

1. Legal separarion,

2. Divorce or dissolution of domestic partnership,

3. Cessation of dependent status (such as attainpig the maximum age to be eligible as a

dependent child under the plan),

4. Death of an employee,

5. Termination of employment,

6. Reduction in the number of hours of employment, or

7. Any loss of eligibility for coverage after a period that is measured by reference to any
_ 

of the foregoing;

(B) Loss of eligibility. for coverage through Medicare, Medi-Ca1, or other government-

sponsored health care programs; other than programs specified as not MEC under 26 CFR

Section I.S000A-2(b)(1)(i) {November 26, 2014), hereby incorporated by reference;

(C) In the case of coverage offered through an HMO or similar program in the individual

market that does not provide benefits to individuals who no longer reside, live, or work in a

service area, loss of coverage because an individual no longer resides, lives, or works in the

service area (whether or not within the choice of the individual);

(D) In the case of coverage offered through an HMO or similar program in the group

market that does not provide benefifs to individuals who no longer reside, live, or work in a
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service azea, loss of coverage because an individual no longer resides, lives, or works in the

service'area (whether or not within the choice of the individual), and no other benefit package is

available to the individual; and

(E) A situation in which a plan no longer offers any benefits to the class of similazly

situated individuals that includes the individual.

(2) Termination of employer contributions toward the employee's.or dependent's

coverage that is not COBRA continuation coverage, including contributions by any current or

former employer that was contributing to coverage for the employee or dependent; and

{3) E~austion of COBRA. continuation coverage, meaning that such coverage ceases for

any reason other than either failure of the individual to pay premiums on a timely basis, or for

cause, such as making a fraudulent claim or an intentional misrepresentation of a material fact in

connection with the plan. An individual is considered to have exhausted COBRA continuarion

coverage if such coverage ceases:

(A) Due to the failure of the employer or other responsible entity to remit premiums on a

timely basis;

(B) When the individual no longer resides, lives, or works in the service area o£ an HMO

or similar program (whether or not within the choice of the individual) and there is no other

COBRA continuation coverage available to the individual; or

(C) When the individual incurs a claim that would meet or exceed a lifetime limit on all

benefits and there is no other COBR?, continuation coverage available to the individual.

(c) Loss of coverage, as specified in subdivision (a)(1) ofthis section, does not include

voluntary termination of coverage or loss due to:
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(1) Failure to.pay premiums on a timely basis, including COBRA premiums prior to
e~austion of COBRA coverage; or

(2) Ternvnarion of coverage for cause, such as making a fraudulent ciann or an
intentional misrepresentation of a material fact in connection ~yith a plan.

(d) A qualified individual or an enrollee sha11 attest under penalty of perjury that he or
she meets at least one o£the triggering events specified in subdivision (a) of this section: The
Exchange shall inform the qualified individual or the enrollee that pursuant to 45 CFR Section 1
155.285, (July 1, 2013), hereby incorporated by reference, HHS may impose civil money
penalties of:

(1) Up to $25,000 on the qualified individual or the enrollee who fails to provide the
correct information requested by the Exchange, subject to the exception specified in subdivision
(e)(4) of this section; due to his or her negligence or disregazd of the federal or State rules or
regulations related to the Exchange with negligence and disregard defined as they are in section
6b62 of~~ffC (26 USC § 6662), as follows:

(A) "Negligence" includes any failure to make a reasonable attempt to.provide accurate,
complete, and comprehensive information; and

(B) "Disregard" includes any careless, reckless, or intentional disregazd for any federal or
State rules or regulations related to the Exchange; and

(2) Up to $250,000 on the qualified individual or the enrollee who:

(A) Knowingly and willful]y provides false or fraudulent information requested by the
Exchange, where knowingly and willfully means intenrionally providing information that the
person knows to be false or fraudulent; or
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(B) Knowingly and willfully uses or discloses informarion in violation of Section 1411(8)

of the Affordable Care Act (42 USC § 18081(8)), where knowingly and willfully means

intentionally using or disclosing informarion in violation of Section 1411(8).

(e) The Exchange sha11 accept the qualified individual's or the enrollee's attestation

provided in accordance with subdivision (d) of this secfion, subject to the following statistically

valid random sampling verification process:

(1 }The Exchange may select a statistically valid random sample of the qualified

individuals or the enrollees who, in accordance with subdivision (d) of this section, have attested

that they met at least one of the triggering events specified in subdivision (a) of this secrion and

request, in writing, that they provide documentation as proof of the triggering event to which

they attested or for which they qualify..

(2) The qualified individual or the enrollee shall provide the requested documents)

within 30 days from the date of the Exchange's written request, as specified in subdivision (e)(i)

of this section; to the Exchange for verification. The Exchange may extend this period if the

Exchange determines on a case-by-case basis that the qualified individual or the enrollee has

demonstrated that he or she has made agood-faith effort but was unable to obtain the requested

documentation during the 30-day time period.

(3) Except as specified in subdivision (e)(4) of this section, if the qualified individual or

the enrollee fails to submit the requested documents) by the end of the time period specified in

subdivision (e}(2) of this section or the Exchange is unable to verify the provided document(s),

the Exchange shall:

(A) Determine the qualified individual or the enrollee ineligible for any special

enrollment period;
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(B) Notify the qualified individual or the enrollee regarding the detennina6on and lus or
her appeals rights, in accordance with the requirements specified in Secrion 6476(h); and

(C) Implement such eligibility detenninarion in accordancewith-the dates specified in
Section 6496(j) and (k); a~ applicable:

(4) The Exchange sha11 provide an exception, on a cash-by-case basis, to accept a
qualified individual's or an enrollee's attestation as to his ar her triggering event which cannot
otherwise be verified and his or her explanarion of circumstances as to why he or she does not
have documentation if:

(A) The qualified individual or the enrollee does not have the requested documentation
with which to prove a triggering event through the process described in subdivision (e)(1)

through (3) of this secrion because such documentation does not east or is not reasonably
available;

(B) The Exchange is unable to otherwise verify the triggering event for the qualified
..individual or the enrollee; and

(C) The qualified individual or the enrollee provides the Exchange with a signed written
statement of his or her attestation under penalty of perjury as to the triggering event and the

eapianation of circumstances as to why he or she does not have the documentation.

(5) The sampling described in this subdivision shall not be based on the qualified

individual's or the enrollee's claims costs, diagnosis code, or demographic information. For
purposes of this subdivision (e)(5), demographic information does not include geographic
factors.

(fl Except as provided in subdivision (fl(1), a~-(2) and 3 of this section, a qualified
individual or an enrollee shall have 60 days from the date of a triggering event to select a QHP.
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(1) A qualified individual or his or her dependent who loses coverage, as described in

subdivision (a)(1) of this section shall have 60 days before and after the date of the loss of

coverage to select a QHP

(2) A qualified individual who is enrolled in an eligible employer-sponsored plan and

will lose eligibility for qualifying coverage in an eligible employer-sponsored plan within the

next 60 days, as described in subdivision (a)(8) of this section, shall have 60 days befare.and

after the loss of eligibility for qualifying coverage in an eligible employer-sponsored plan to

select a QHP.

(3) A qualified individual, enrollee, or his or her dependent who is described in

subdivision (a)(15) of this section shall have 60 days before the triggering event to select a QHP,

unless the HRA or OSEHRA was not required to provide the notice setter forth its terms to such

individual or enrollee at least 90 dam before the beginning of the nlanyeaz, as sroecified in 45

CFR Section 146.123(c2(61.26 CFR Section 54.9802-4(cLZ(August 19, 20191. hereby

incorporated b~eference, and 29 CFR Section 2590.702-2(cZ(6~(Au~ast ] 9, 2019~here

incorporated by reference, or Section 9831(d)(4) of the Internal Revenue Code, as aronlicable, in

which case the qualified individual, enrollee, or his or her dependent shall have 60 days before or

after the triggering,event to select a OHP.

(g) Except as specified in subdivision (h) of this section, regulaz coverage effective dates

for a special enrollment period for a QHP selection received by the Exchange from a qualified

individual:

(1) On or between the first and fifteenth day of any monfli, shall be the first day of the

following month; and

Page 62 of 76



Covered California
September 19, 2019

(2) On or between the sixteenth and last day of any month, sha11 be the fast day of the

second following month.

(h) Special coverage effective dates shall apply to the following situations.

(1) In the case of birth, adoption, placement for adopfion, or placement in foster care, the

coverage shall be effective either:

(A) On the date of birth, adoption, placement for adoption, or placement in foster caze;

(B) On the first day of the month following birth, adoption, placement for adourion, or

placement in foster care;

~On the first day of the month following plan selection; or

(G~ In accordance with the regular coverage effective dates specified in subdivision (g)

of this section, at the option of the qualified individual or the enrollee.

(2) In the case of marriage or entry into domestic partnership, the coverage and APTC

and CSR, if applicable, shall be effective on the first day of the month following plan selection.

(3) In the case where a qualified individual, or his or her dependent, loses coverage, as

described in subdivisions (a)(1) and {a)(8} of this section, the coverage and APTC and CSR, if

applicable, shall be effective:

(A) On the first day of the month following the loss of coverage if the plan selection is

made on or before the date of the loss of coverage; or

(B) On the first day of the month following plan selection if the plan selection is made

after the date of the loss of coverage.

(4) In the case of a qualified individual or enrollee eligible for a special enrollment period

described in subdivisions (a)(5), (a)(6), (a)(11), (a)(13), or (a)(1.4) of this section, the coverage

Page 63 of 76



Covered California
September 19, 2019

shall be effective on an appropriate date, including a retroactive date, determined by the

Exchange on a case-by-case basis based on the circumstances of the special enrollment period.

(5) In the case of a court order described in subdivision (a)(2) of this. section, the

coverage sha11 be effective either;

(A) On the date the court order is effective;

(B) On the first day of the month following plan selection; or

(C) In accordance with the regular coverage effective dates specified in subdivision (g) of

this section, at the option of the qualified individual or the enrollee.

(6) If an enrollee or his or her dependent dies, as described in gubdivision (a)(3) of this

section, the coverage shall be effecrive on the first day of the month following the plan selection.

S7 If a qualified individual, enrollee, or dependent newly~ains access to an individual

coverage HRA or is newly provided a OSEHRA, each as described in subdivision (a~(151 of this

section, and if the Ulan selection is made before the day of the trigsering event. the coverage

shall be effective on the first day of themonth followin¢ the date of the tri erin~evenf or, if the

triggering event is on the first day of a month, on the date of the triQ~ering event. If the~plan

selection is made on or after the day of the tri~erine event, the coverage shall be effective on

the first' day of the month followingplan selection.

(i) A qualified individual's coderage sha11 be effectuated in accordance with the coverage

effective dates specified in subdivisions (g) and (h) of this section i£

(1) The individual makes his or her initial premium payment, reduced by the APTC

amount he or she is determined eligible for by the Exchange, by the premium payment due date,

as defined in Section 6410 of Article 2 of this chapter. In cases of retroactive enrollment dates;

the initial premium shall consist of the premium due for all months of retroactive coverage
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tfirough the first month of coverage following the plan selecfion date. If only partial premium for

less than all months of retroactive coverage is paid, only prospective coverage shall be

effectuated, in accordance with the. regular coverage effective dates specified in subdivision {g)

of this secrion; and

(2) The applicable QHP issuer receives such payment on or before such due date.

(j) Notwithstanding the standards of this secrion, APTC and CSR shall adhere to the

effecfive dates specified in subdivisions (j) through (1) of Section 6496.

Note: Authority cited: Secrion 100504, Govenunent Code. Reference: Sections 100502 and100503, Government Code; 26 USC Section 9831(d1(41t 26 CFR Sections 1.36B-2~-a~1.S000A-2, and 54.9802-4; 29 CFR Section 2590.702-2: 42 CFR Section 457.10; 45 CFR
Sections; 146123, 155.420,`155.605, 155.620 and 155.1080.

§ 6506. Termination of Coverage in a ~I3P.

(a) Enrollee-initiated terminations shall be conducted in accordance with the following

process:

(1) An enrollee may temiiiaate his or her coverage in a QHP through the Exchange,

including as a result of the enrollee obtaining other MEC, by notifying the Exchange. or the QHP

issuer.

(2) An enrollee may choose to remain enrolled in a QHP at the time of plan selection if

he or she becomes eligible for other MEC and the enrollee does not request termination in

accordance with subdivision (a)(1) of this section. If the enrollee does not choose to remain

enrolled in a QHP in such a situation, the Exchange shall initiate terminarion of his or her

enrollment in the QHP upon completion of the redeterminafion process specified in Section

.~~.
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(3) An individual, including an enrollee's authorized representative, shall be pernutted to

report the death of an enrollee to the Exchange for p5~rposes of initialing termination of the

enrollee's coverage in accordance with the following requirements;

(A) The individual shall be at least 18 years old.

(B) If the individual reporting the death is the application filer; the enrollee's autUorized

representative, or anyone in the household of the deceased who was included in the initial

application, he or she shall be permitted to initiate termination of the deceased's coverage:

(C) If the individual reporting the death is not the application filer, the enrollee's

authorized representative, or anyone in the household of the deceased who was included in the

initial application, he or she shall submit satisfactory documentation of death to the Exchange

before he or she can initiate terminarion of the deceased's coverage. Satisfactory documentation

may include a copy of a death certificate, obituary, medical record, power of attorney, proof of

executor, or proof of estate: The documentarion or an attached cover note shall provide the

..following information:

1. Full name bf the deceased;

2. Date of birth of the deceased;

3. The Exchange application ID or case number (if known) of the deceased;

4. Social Security Number (if known) of the deceased; and

5. Contact information for the person submitting the documentation, including full name,

address, and phone number.

(4) The Exchange shall permit an enrollee to retroactively ternunate or cancel his or her

coverage or enrollment in a QHP if the enrollee demonstrates to the Exchange that:
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(A) He or she attempted to terminate his or her coverage or enrollment in a QHP and

experienced a technical error t$at did not allow the enrollee to ternunate his or her coverage or

enrollment through the Exchange, and requests retroactive ternunation within 60 days after he or

she discovered the technical error;

(B) His or her enrollment in a QHP through. the Exchange was unintentional, inadvertent,

or erroneous and was the result of the error or misconduct of an officer, employee, or agent of

the Exchange or HHS, its instrumentalities, a QHP issuer, or anon-Exchange entity providing

enrollment assistance or conducting enrollment activities. Such enrollee must request

cancellarion within 60 days of discovering the uninfentional, inadvertent, or erroneous

enrollment. For purposes of this provision, misconduct, as determined by the Exchange, includes

the failure to comply with applicable standards under this title, or other applicable Federal or

State laws; or

(C) He or she was enrolled in a QHP without his or her knowledge or consent by any

third party, including third parties who have no connection with the Exchange, and requests

cancellation within 60 days of discovering of the enrollment.

(b) The Exchange may initiate terminarion of an enrollee's coverage in a QHP, and shall

pernvt a QHP issuer to terminate such coverage, provided that the issuer makes reasonable

accommodations for all individuals with disabiliries (as defined by the Americans with

Disabilities Act) before terminating coverage for such individuals, under the following

cu~cumstances:

(i) The enrollee is no longer eligible for coverage in a QHP through the Exchange;

(2) The enrollee fails to pay premiums for coverage, as specified in subdivision (c) of this

section, and:
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(A) The three-month grace period required for individuals receiving APTC specified im

subdivision (c)(2) of this section has been e~austed, as described in subdivision (c)(4) of this

section; or

(B) Any other grace period required under the State law not described in subdivision

(b)(2)(A) of this section has been exhausted;

{3) The enrollee's coverage is rescinded by the QHP issuer because the enrollee has made

a fraudulent claim or an intentional misrepresentation of a material fact in connecrion with the

plan, in accordance with Section 1389.21 o~.the Health and. Safetv Code and Section 10384.17 of

the Insurance Cod~c rnn co,..:,.,. ~ n~ r ~o irt,...o,,,we.. i Q ~ni c~ ~,e..ow.. ;,,,.,....:,._.,.ea t,.,> >

r~, after the QHP issuer demonstrates to the Exchange that the rescission is appropriate;

due to the enrollee's fraudulent claim or intentional misrepresentation of a material fact;

(4) The QHP terminates or is decertified as described in 45 CFR Section 1551080; or

(5) The enrollee changes from,, one QHP to another during an annual open enrollment

period or special enrollment period in accordance with Sections 6502 and 6504.

(6) The enrollee was enrolled in a QHP without his or her knowledge or consent by a

third parry, including by a third party with no connection with the Exchange.

(7) Any other reason for termination of coverage described in 45 CFR Section 147.106

(December 22, 2016}, hereby incorporated by reference.

(c) In the case of terminafion of enrollee's coverage due to non-payment of premium, as

specified in subdivision (b)(2) of this section, a QHP issuer shall:

(1) Provide the enrollee, who is delinquent on premium payment, with notice of such

payment delinquency;
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(2) Provide a grace period of three consecurive months. for an enrollee who, when first

failing to timely pay premiums, is receiving APTC;

(3) During the grace period specified in subdivision (0)(2) of this secrion:

(A) Pay all appropriate claims for services rendered to the enrollee during the first month
of the grace period;

(B) Notify the Exchange and HHS of such non-payment;

(C) Continue to collect APTC on behalf of the enrollee from the IRS; and

(D) Comply with any other applicable State laws and regulations relating to the grace

period specified in subdivision {c)(2) of this section; and

(4) If an enrollee receiving APTC e~austs the three-month grace period specified in

subdivision (c)(2) of this section. without paying all outstanding premiums:

(A) Terminate the enrollee's coverage on the effective date described in subdivision

(d)(6) of this section, provided that the QHP issuer meets the notice_requirements specified in

subdivision (e)(1) and (2) offhis section; and

(B) Return APTC paid on behalf of such enrollee for the seamd and third months of the

grace period.

(d) If an enrollee's coverage in a QHP is terminated for any reason, the following

effective dates for termination of coverage shall apply.

(1) For purposes of this subdivision, reasonable notice is defined as 14 days befare the

requested effective date of termination.

(2) Changes in eligibility for APTC and CSR, including ternunations, shall adhere to the

effective dates specified in subdi~~isions (i) through (I) of Section 6496.
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(3) In the case of a termination in accordance with subdivision (a)(1) through (3) of this

section, the last day of coverage shall be:

(A) The tern~ination date specified by the enrollee, if the enrollee providesreasonable

nofice;

(B) Fourteen days after the termination is requested by the enrollee, if the enrollee does

not provide reasonable notice;

(C) On a date on ar after the date on which the termination is requested by the enrollee if

the enrollee's QHP issuer agrees to effectuate termination in fewer than 14 days, and the enrollee

requests an earlier termination effective date;

(D) If the enrollee is newly eligible for £ull-scope Medi-Cal or CHIP, the last day of the

month during which the enrollee is determined eligible for full-scope Medi-Cal or CHIP; or

(E) The retroactive ternunation date requested by the enrollee; if specified by applicable

State laws.

(4) In the case of a retrciacrive termination in accordance with subdivision (a)(4) of this

section, the following termination dates apply:

(A) For a termination in accordance with subdivision (a)(4)(A) of this section, the

termination date shall be no sooner than 14 days after the date that the enrollee can demonstrate

he or she contacted the Exchange to terminate lus or her coverage or enrollment through the

Exchange, unless the QHP issuer agrees to an earlier effective date as set forth in paragraph

(d)(3){C) of this section.

(B) For a termination or cancellation in accordance with subdivision (a)(4)(B) or (C) of

this section, the cancellation or termination date shall be the original coverage effective date or a
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later date, as deteiuiined appropriate by the Exchange on a case by case basis, based on the

circumstances of the cancellation or tennivation.

(5) In the case of a termination in accordance with subdivision (b)(1) of this section, the

last day of QHP coverage shall be the last day of eligibility, as described in Secrion 6496{k)

unless the ipdividual requests an eazlier terminarion effective date per subdivision {a) of this

section.

(6) In the case of a termination in accordance with subdivision (b)(2)(A) of this section,

the last day of coverage shall be the last day of the first month of the three-month grace period.

(7) In the case of a termination in accordance with subdivision (b)(2)(B) of this section,

the last day of coverage shall be consistent with existing California laws regarding grace periods.

(8) In the case of a ter~iiization in accordance with subdivision (b)(5) of this section, the

last day of coverage in an enrollee's prior QHP shall be the day before the effective date of

coverage in his or her new QHP, including any retroactive enrollments effectuated under Section

6504(h)(4) wren an enrollee is granted a special enrollmen4 period to change QHPs with a

retroacrive coverage effecrive date.

(9) In the case of a cancellation of enrollment in accordance with subdivision (b)(6) of

Uus section, the Exchange may~cancel the enrollee's enrollment upon its determination that the

enrollment was performed without the eirs~ollee's lrnowledge or consent. The cancellation date

shall be the original coverage effective date.

(10) In the case of a termination due to the enzollee's death, the last day of coverage is the

date of death.

(11) In cases of retroactive termination dates; the Exchange shall ensure that;.

(A) The enrollee receives the APTC and CSR for which he or she is determined eligible;
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(B) The enrollee is refunded any e~ess-premiums owed to the. enrollee by the OHP

""'"`':"" """"""'"~-' ''~.~~ . ---' after the retroactive terminarion date;

(C) If the enrollee enrolls in a new OHP:

1_The enrollee's premium and cost sharing are adjusted to reflect the enrollee's

obligations under the new QHP; ~~~; and

FB}2. Consistent with 45 CFR Section 156.425(b) (February 27, 2015), hereby

incorporated by reference, in the case of a change in the level of CSR (or a QHP without CSR)

under the same QHP issuer during a benefit year, any cost sharing paid by the enrollee under the

previous level of CSR (or a QHP without CSR) for that benefit year is taken into account in the

new level of CSR for purposes of calculating cost sharing based on aggregate spending by the

individual, such as for deductibles or for the. annual limitations on cost sharing.

(e) If an enrollee's coverage in a~QHP is terminated in accordance with subdivision (a)(1)

or (b)(2) and (3),of this section, the QHP issuer sha1L•

(1) Provide the enrollee, within five business days from the date of the termination, with

a written notice of termination of coverage that includes:

(A) The termination effective date;

(B) The reason for ternunation; and

(C) The notice of appeals right, in accordance with the requirements specified in Section

6604 of Article 7 of this chapter.

(2) Notify the Exchange of the termination effective date and reason for termination;

(3) Abide by the termination of ooverage effective dates described in subdivision (d) of

this secfion; and
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(4) Maintain electronic records of ternunation of coverage; including audit,trails and

reason codes for teiYuination; for a miuiuiuxn often years.

(fl If an enrollee's coverage in a QHP is terminated for any reason other than teru~inations

pursuant to subdivision (b)(2) and (3) of this secrion, the Exchange shall•

(1 j Send terminarion information to the QHP issuer within three business days from the

date of the termination;

(2)-Send termination information to AHS promptly and without undue delay, in the

manner and timeframe specified by HHS; and

(3) Retain records of termination of coverage for a minimum of ten years in order to

facilitate audit functions.

Note: Authority cited: Section 100504, Government Code. Reference: Sections 100502 and100503, Government Code; 45 CFR Secrions 147.106,147.128, 155.430, 155:1080, 156.270 and156.425.
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Article 7. Appeals Process for the Individual Exchange

§ 6602. General Eligibility Appeals Requirements.

(a) In accordance with Section 6510 of Articie 5, an applicant or enrollee shall have the

right Co appeal:

(1) An eligibility determination made in accordance with Article 5 of this chapter,

including:

(A) An initial determination of eligibility, including the amount of APTC and level of

CSR, made in accordance with the standards specified in Secrions 6472 and' 6474 of Article 5 of

this chapter;

(B) A redetermination of eligibility, including the amount of APTC and level of CSR,

made in accordance with. Ss~tions 6496. and 6498 of Article 5 of this chapter; and

(C) A determination of eligibility for an enrollment period, made in accordance with

Secfion 6476(c) of Article 5 of this chapter;

{2) An eligibility determination or redetermination for the State financial assistance

inciudin¢ the amount of the State advance premium assistance subsidy made in accordance with

Title 25 (commencing with Section 1008001 of the Government Code and Article 5 of this

chapter•

~An eligibility deternunation or redetermination for a~ hardshiu or religious conscious.

exemprion made in accordance with Article 13 of this chanter ̂ ~ "~'D r~^~~„ , s~ ~~~ w

(34) The Exchange's failure to provide a timely eligibility determinarion in accordance

with Section 6476(fl of Article 5 of this chapter or failure to provide timely notic€ of an
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.eligibility deteanination or redetermination in accordance with Sections 6476(h), 6496(h)(2), or

6498(j)(2) of Hrticle 5 of this chapter; and

(4~ A denial of a request to vacate a dismissal made by the Exchange. appeals. entity in

accordance with Section 6610(d)(2) to the HHS.

(b) The Exchange appeals entity shall conduct all eligibility appeals, e~se~-€e~-including

appeals of an eligibility deteriaiinarion for a~ hardship.or religious conscious exemprion made in

accordance with Article 13 of this chanter^ ~ ran r.,,.~:,.., , «Inc.

(c) Forpurposes of this Article, an adu~iuistrative law judge designated by the appeals

entity shall determine, on a case-by-case basis:

(1) The validity of all appeal requests received by the Exchange, the appeals entity, or the

counries; and

(2) Whether good cause exists, including, but not limited to, good cause for an unrimely

appeal request and continuance.

(d) An applicant or enrollee may request an appeal of any of tlae actions specified in

subdivision (a) of this section to HHS upon exhaustion of the Exchange appeals process.

(e) During the appeal, an appellant may represent himself or herself, or be represented by

an authorized representative, asprovided in Section 6508 of Article 5 of this chapter, or by legal

counsel, a relative, a friend, or another spokesperson.

(fl Appeals processes established under this Article sha11 comply with the accessibility

and readability requirements specified in Secrion 6452 of Article 4 of this chapter.

(g) An appellant may seek judicial review to the extent it is available by law

(h) When an appellant seeks review of an adverse MAGI Medi-Cal or CHIP

determination made by the Exchange, the appeals entity shall transmit the eligibility
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determination and all information provided as part of the appeal via secure electronic interface,

within three business days from the date the appeal request is received to DHCS, as applicable,

unless the appeal request is for an expedited appeal, in which case, the appeals enrity shall follow

the procedure provided in Section 6616.

(i) The appeals entity shall:

(1) Ensure all data exchanges in the appeals process comply with the federal and State

privacy and security standazds specified in 45 CFR Section 155.260, and the Informarion

Practices Act of 1977 (Cal. Civ. Code, § 1798 et seq.) and aze in an electronic format consistent

with 45 CFR Section 155.270; and

(2) Comply with all data sharing requests made by HHS.

(i) The Exchange shall provide the appellant with the opportunity to review his or her

entire eligibility file, including ali papers, requests, documents, and relevant informaflon in Ehe

Exchange's possession at any time from the date on which an appeal request is filed to the date

on which the appeal decision is issued pursuant to Section 6618.

Note: Authority cited: Section 100504, Government Code. Reference: Sections 100503 and
100506, Government Code; 45 CFR Sections 155.260, 155.270, 155.505, 155.510, 155.605.
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ELECTRONIC CODE OF FEDERAL REGULATIONS

e-GFR data 6s current as of September 97, 2099

Title 26 -. Chapter 1 -+ Subchapter D —> Part 54 —. §54.9802-4

Title 26: Internal Revenue
PART.54—PENSION EXCISE TAXES

§54.9802-4 Special Rule Allowing Integration of Health Reimbursement Arrangements (HRAs) and Other Account-
Based Group Heakh Plans with Individual Health Insurance Coverage and Medicare and Prohibiting Discrimination In
HRAs and Other Account•Based Group Health Plans.

(a) Scope. This section applies to health reimbursement arrangements (HRAs) and other account-based group health
plans, as defined in §54.9815-2711(d)(6)(i) of this chapter. For ease of reference, the term "HRA" is used in this section to
include other account-based group health plans. Porrelated regulations, see 26 CPR 1.366-2(c)(3)(i) and.(c)(5), 29 CFR
2510.3-1(I), and 45 CFR 155.420.

(b) Purpose. This section provides the conditions that an HRA must satisfy in order to be integrated with individual health
insurance coverage for purposes of Public Health Service Act (PHS Act) sections 2711 and 2713 and §54.9815-2711(d)(4) of
this chapter {referred to as an individual coverege HRA). This section also allows an individual coverage HRA to be integrated
wRh Medicare for purposes of PHS Act sections 2711 and 2713 and.§54.9815-2711(d)(4), subject to the conditions provided in
this section (see paragreph (e) of this section). Some of the conditions set forth in this section specifically relate to. compliance
with PHS Act sections 2711 and 2713 and some relate to the effect of having or being offered an individual coverage HRA on
eligibility for the premium tax credit under section 36B. In addition, this section provides conditions that an individual coverage
HRA must satisfy in order to comply with the nondiscriminationprovisions in section 9802 and PHS Ad section 2705 (which is
incorporated in section 9815) and that are consistent with the provisions of the Patient Protection and Affordable Care Act,
Public Law 111-148. (124 Stat. 119 (2010)), and the HeaRh.Care and Educatlon Reconciliation Act of 2010, Public Law 111-152
(124 Stat. 1029.(2010)), each as amended, that are designed to create a competitive individual market. These conditions are
intended to prevent an HRA plan sponsor from intentionally or unintentiopally, directly or indirectly, steering any participants or
tlependents with adverse health factors away from its traddional group health plan, if any, and toward individual health
insurance coverage.

(c) Genera/rule. An HRA will be considered to be integrated with individual health insurence coverage for purposes of PHS
Actsect~ons2711.and2713.and§54.9815-2711(d)(4)ofthischapterandwillnotbeconsideredtodiscriminateinviolationof- ---
section 9802 and PHS Ad section 2705 solelybecause it isintegrated with individual health insurance coverage, provided that
the conditions of this paragraph (c) are satisfied. Seeparagraph.(e) of this section for how these conditions apply to an
individual. coverage HRA integrated with Medicare. For purposes of this section,metlical care expenses means medical care
expenses as definedin §54.9815-27A 1(d)(6)pi)of this chapterand Exchange means Exchange as definedin 45 CFR 155.20.

(1) Enrollment in individual health insurance coverages-(i) In general. The HRA must require that the participant and any
depe~dent(s) are enrolled in individual health insueance coverage that is subject to and complies with the requirements in PHS
Act section 2711.(and §54.9815-2711(a)(2) of this chapter) andPHS Act section 2713 (and §54:9815-2713(a)(1) of this
chapter), for each month that the individuals) are covered by the HRA. For purposes of this paragraph (c), all individual health
insurance coverage, except for iodividuai health insurance coverage that consists solely of excepted benefits, is treated as
being subject to and complying with PHS Act sections 2711 and 2713. References to individualhealth insurance coverage in
thisparegraph (c) do not include individual health insurance coverage that consists solely of excepted benefits.

(ii) Forfeiture. The HRA must provide that if any individual covered by the HRA ceases to be covered by individual heaRh
insurance coverage, the.HRA will not reimburse medical care expenses thatare incurred by that individual after the individual

. health insurance coverage ceases. In addition, if the participant and alt dependents covered by the participants HRA cease to
be covered byindividual health insurancecoverage, the participant must forfeit the HRA. In either case, the HRA must
reimburse medical care expenses incurred by the individual prior to the cessation of individual health insurance coverage to the
e~ctent the medical care expenses are otherwise coveredby the HRA, but the HRA may limit the period to submit medical care
expenses for reimbursement to a reasonable specified time period. If a participant or dependent loses coverage under the HRA
for a reason other than cessation ofindividual health insurence coverage, COBRA and other continuation coverage
requirements may apply.

(iii) Grece periods and retroactive termination of individual health insurance coverage:Jn the event an individual is initially
enrolled in individual health insurance coverage and subsequently timely faits topay premiums for the coverage, with the result
that the individual is in a grace period, the individual is considered to be enrolledinindividual health insurance coverage for
purposes of this paragraph (c)(1) and the individual coverage HRA must reimburse medical care expenses incurred by the
individual during that time period to the e~ctent the medical care expenses are otherwise covered by the HRA. If the individual
fails to pay the applicable premiums) by the end of the grace period and the coverage is cancelled or terminated, including
retroactively, or if the individual health insurance coverage is cancelled or terminated retroactively for some other reason (for
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example, a rescission), anindividual coverage HRA must require that a participant notify the HR4 that coverage has been
cancelled or terminated and the date on which the cancellation or termination is effective. After the individual coverage HRA
has received the notice of cancellation or termination, the HRA may not reimburse medical care expenses incurzed on and after
the date the individual health insurance coverage was cancelled or terminated, which is considered to be the date of termination
of coverage under the HRA.

(2) No traditional group health p/an may be offered to same participants. To the event a plan sponsor offers any class of
employees (as defined in paragraph (d) of this section) an individual coverage HRA, the plan sponsor may not also offer a
traditional group health plan to the same class of employees, except as provided in paragraph (d)(5) of this section. For
purposes of this section, a traditional group health plan is any group health plan other than either an account-based group
health plan or a group health plan that consists solely of excepted benefits. Therefore, a plan sponsor may not offer a choice
between an individual coverage HRA or a traditional group health plan to any participant or dependent.

(3) Same termsrequirement—(i) In general. If a plan sponsor offers an individual coverage HRA to a class of employees
described in paragraph (d) of this section, the HRA must be offered on the same terms to all participants within the class,
except as providedin paragraphs (c)(3)(ii) through (vi) and (d)(5) of this section.

(ii) Carryover amounts, salary reduction arcangements, and transfer amounts. Amounts that are not used to reimburse
medical care expenses for any plan year that are made available to paAicipants in later plan years are disregarded for purposes
of determining whetheran HRA is offered on the same terms, provided that the method for determining whether participants
have access to unused amounts in future years, and the methodology and formula for determining the amounts of unused
funds which they may access in future years, is the same for all participants in a class of employees. In addition, the ability to
pay the portion of the premium for individual health insurance coverage that is not covered by the HRA, if any, by using a salary
reduction arrangement under section 125 is considered to be a term of the HRA for purposes of this paragraph (c)(3).
Therefore, an HRA is not provided on the same terms unless the salary reduction arrangement, if made available to any
participant in a class of employees, is made available on the same terms to all participants (other than former employees, as
defined in paragraph (c)(3)(iv) of this section) in the class of employees. Further, to the extent that a participant in an individual
coverage HRA was previously covered by another HRA and the current individual coverage HRA makes available amounts that
were not used to reimburse medical care expenses under the prior HRA (transferred amounts), the transferred amounts are
disregarded for purposes of determining whether the HRA is offered on the same terms, provided that if the HRA makes
available transferred amounts, it does so on the same terms for all participants. in the class of employees.

(iii) Permitted variation. An HRA does not fail to be provided on the same terms solely because the maximum dollar amount
made available to participants in a class of employees to reimburse medical care expenses for any plan year increases in
accordance with paragraph (c)(3)(iii)(A) or (B) of this section.

(A) Variation due to number of dependents. An HRA does not fail to be provided on the same terms to participants in a
class of employees solely because the maximum dollar amount made available to those participants to reimburse medical care

- -expenses for any plan year increases as the numberof the participants dependents who are covered underthe HRA -- --
increases, so long as the same maximum dollar amount attributable to the increase in family size is made available toall
participants in that class ofemployees with the same number of dependents covered by the HRA.

(B) Variation due to age. An HRA does not fail to be provided on the same terms to participants in a class of employees
solely because the maximum dollar amount made available under the terms of the HRA to those participants to reimburse
medical care expenses for any plan year increases as the age of the participant increases, so long as the requirements in
paragraphs (c)(3)(iii)(6)(1) and (2) of this section are satisfied. For the purpose of this paragraph .(c)(3)(iii)(B), the plan sponsor
may determine the age of the participant using any reasonable method for a plan year, so long as the plan sponsor determines
each participants age for the purpose of this paragraph (c)(3)(iii)(B) using the same method for all participants in the class of
employees for the plan year and the method is determined prior to the plan yeas

(1) The same maximum dollar amount attributable to the increase in age is made available to all participants who are the
same age.

(2) The maximum dollar amount made available to the oldest participants) is not more than three times the maximum
dollar amount made available to the youngest participant(s).

(iv) Former employees. An HRA does not fail to be treated as provided on the same terms if the plan sponsor offers the
HRA to some, but not all, formeremployees within a class of employees. However, if a plan sponsor offers the HRA to one or
more former employees within a class of employees, the HRA must be offered to the former employees) on the same terms as
to all other employees within the class, except as provided in paragraph (c)(3)(ii) of this section. For purposes of this section, a
former employee is an employee who is no longer performing services for the employer.

(v) New employees or new dependants. For a participant whose coverage under the HRA becomes effective later than the
first day of the plan year, the NRA does not fail to be treated as being provided on the same terms to the participant if the
maximum dollar amount made available to the participant either is the same as the maximum dollar amount made available to
participants in the participanPs class of employees whose coverage became effective as of the first day of the plan year, or is
pro-rated consistent with the portion of the plan year in which the participant is covered by the HRA. Similarly, if the HRA
provides for variation in the maximum amount made available to participants in a class of employees based on the number of a
participanPs dependents covered by the HRA, and the number of a participants dependents covered by the HRA changes
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during a plan year (either increasing or decreasing), the HRA does not fail to be treated as being provided on the same terms to
the participant if the maximum dollar amount made available to the participant either is the same as the maximum dollar amount
made available to participants in the participants class of employees who had the same number of dependents covered by the
HRA on the first day of the plan year or is pro-rated for the remainder of the plan year after the change in the number of the
participants dependents covered by the HRA consistent with the portion of the plan year in which that number of dependents
are covered by the HRA. The method the HRA uses to determine amounts made available for participants whose coverage
under the HRA is effective Iater than the first day of the plan year or who have changes in the number of dependents covered
by the HRA during a plan year must be the same for all participants in the class of employees and the method must be
determined prior to the beginning of the plan yeas

(vi) HSA-compatible HRAs. An HRA does not fail to be treated as provided on the same terms if the plan sponsor offers
participants in a class of employees a choice between an HSA-compatible individual coverage HRA and an individual coverage
HRA that is not HSA compatible, provided both types of HRAs are offered to all participants in the class of employees on the
same terms. For the purpose of this paragraph (c)(3)(vi), an HSA-compatible individual coverage HRA is an individual coverage
HRA that is limited in accordance with applicable guidance under section 223 such that an individual covered by such an HRA
is not disqualified from being an eligible individual under section 223.

(vii) Examples. The following examples illustrate the provisions of this paragraph (c)(3), without taking into account the
provisions of paragraph (d) of this section. in each example, the HRA is an individual coverage HRA that has a calendar year
plan year and may reimburse any medical care expenses, including premiums for individual health insurance coverage (except
as provided in paragraph (c)(3)(vii)(E) of this section (Example 5)). Further, in each example, assume the HRA is offered on the
same terrns, except as otherwise specified in the example and that no participants or dependents are Medicare beneficiaries.

(A) Example 1: Carryover amounts permitted—(1) Facts. For 2020 and again for 2021, PIanSponsorA offers all
employees $7,000 each in an HRA, and the HR4 provides that amounts that are unused at the end of a plan year may be
carried over to the next plan year, with no restrictions on the use of the carryover amounts compared to the use of newly
available amounts. At the end of 2020, some employees have used all of the funds in their HRAs, while other employees have
balances remaining that range from $500 to $1,750 that are carried over to 2021 for those employees.

(2) Conclusion. The same terms requirement of this paragraph (c)(3) is satisfied in this paragraph (c)(3)(vii)(A) (Example 1)
for 2020 because Plan Sponsor A offers all employees the same amount, $7,000, in an HRA for that year. The same terms
requirement is also satisfied for 2021 because Plan Sponsor A again offers all employees the same amount for that year, and
the carryover amounts that some employees have are disregarded in applying the same terms requirement because the
amount of the carryover for each employee (that employee's balance) and each employee.'s access to the carryover amounts is
based ogthe same terms.

(B) F~camp/e 2: Employees hired aRer the (rrst day of the plan year—(1) Facts. For 2020, Plan Sponsor B offers all
employees employed on January 1, 2020, $7,000 each in an HRA for the plan year. Employees hired after January 1, 202D, are
eligibleto enroll in theHRA with an effective date of the firstday of the month following theirdate of hire, as long as they have
enrolled in individual health insurance coverage effective on or before that date, and the amount offered to these employees is
pro-rated based on the number of months remaining in the plan year, including the month which includes their coverage
effective date.

(2) Conclusion. The same terms requirement of this paragraph (c)(3) is satisfied in this paragraph (c)(3)(vii)(B) (Example 2)
for 2020 because Plan Sponsor B offers all employees employed on the first day of the plan year the same amount, $7,000, in
an HRA for that plan year and all employees hired after January 1, 2020, apro-rata amount based on the portion of the plan
year during which they are enrolled in the HRA.

(C) Example 3: HR4 amounts offered vary based on number of dependents—(1) Facts. For 2020, Plan Sponsor C offers
its employees the following amounts in an HRA: $1,500, if the employee is the only individual covered by the HRA; $3,500, if
the employee and one dependent are covered by the HRA; and $5,000, if the employee and more than one dependent are
covered by the HRA.

(2) Conclusion. The same terms requirement of this paragraph (c)(3) is satisfied in this paragraph (c)(3)(vii)(C) (Example 3)
because paragraph (c)(3)(iii)(A) of this section allows the maximum dollar amount made available in an HRA to increase as the
number of the participants dependents covered by the HRA increases and Plan Sponsor C makes the same amount available
to each employee with the same number of dependents covered by the HRA.

(D) Example 4: HRA amounts offered vary based on increases in employees' ages—(1) Facts. For 2020, Plan Sponsor D
offers its employees the following amounts in an HRA: $1,000 each for employees age 25 to 35; $2,000 each for employees
age 36 to 45; $2,500 each for employees age 46 to 55; and $4,000 each for employees over age 55.

(2) Conclusion. The same terms requirement of this paragraph (c)(3) is not satisfied in this paragraph (c)(3)(vii)(D)
(Example 4) because the terms of the HRA provide the oldest participants (those over age 55) with more than three times the
amount made available to the youngest participants (those ages 25 to 35), in violation of paragraph (c)(3)(iii)(B)(2) of this
section.

(E) Example 5: Application of same terms requirement to premium only HRA—(1) Facts. For 2020, Plan Sponsor E offers
its employees an HRA that reimburses only premiums for individual health insurance coverage, up to $10,000 for the year.
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Employee A enrolls in individual health insurance coverage with a $5,000 premium for the year and is reimbursed $5,000 from
the HRA. Employee B enrolls in individual health insurance coverage with an $8,000 premium for the year and is reimbursed
$8,000 from the HRA.

(2) Conclusion. The same terms requirement of this paragraph (c)(3) is satisfied in this paragraph (c)(3)(vii)(E) (Example 5)
because Plan Sponsor E offers the HRA on the same terms to all employees, notwithstanding that some employees receive a
greater amoun4 of reimbursement than others based on the cost of the individual health insurance coverage selected by the
employee.

(4) Opt out. Under the terms of the HRA, a participant who is otherwise eligible for coverage must be permitted to opt out of
and waive future reimbureements on behalf of the participant and all dependents eligible for the HRA from the HRA once, and
only once, with respect to each plan year. The HRA may establish timeframes for enrollment in (and opting out o~ the HRA but,
in general, the opportunity to opt out must be provided in advance of the f rst day of the plan year. For participants who become
eligible to participate in the HRA on a date other than the first day of the plan year (or who become eligible fewer than 90 days
prior to the plan year or for whom the notice under paragraph (c)(6) of this section is required to be provided asset forth in
paragraph (c)(6)(i)(C) of this section), or for a dependent who newly becomes eligible during the planyear, this opportunity
must be provided during the applicable HRA enrollment periods) established by the HRA for these individuals. Further, under
the terms of the HRA, upon termination of employment, for a participant who is covered by the HRA, either the remaining
amounts in the HRA must be forfeited or the participant must be permitted to permanently opt out of and waive future
reimbursements from the HRA on behalf of the participant and all dependents covered by the HRA.

(5) Reasonab/e procedures for coverage substantiatior(i) Substantiation of individual hea/fh insurance coverage for the
plan year. The HRA must implement, and comply with, reasonable procedures to substantiate that participants and each
dependent covered by the HRA are, or will be, enrolled in individual health insurance coverage for the plan year (or for the
portion of the plan year the individual is covered by the HRA, if applicable). The HRA may establish the date by which this
substantiation must be provided, but, in general, the date may be no later than the first day of the plan year. However, for a
participant who is not eligible to participate in the HRA on the first day of the plan year (or who becomes eligible fewer than 90
days prior to the plan year or for whom the notice under paragraph (c)(6) of this section is required to be provided as set forth in
paragraph (c)(6)(i)(C) of this section), the HRA may establish the date by which this substantiation must be provided, but that
date may be no Iater than the date the HRA coverage begins. Similarly, for a participant who adds a new dependent during the
plan year, the HRA may establish the date by which this substantiation must be provided, but the date may be no later than the
date the HRA coverage for the new dependent begins; however, to the extent the dependenPs coverage under the HRA is
effective retroactively, the HRA may establish a reasonable time by which this substantiation is required, but must require it be
provided before the HRA will reimburse any medical care expense for the newly added dependent. The reasonable procedures
an HRA may use to implement the substantiation requirement set forth in this paragraph (c)(5)(i) may include a requirement that
a participant substantiate enrollment by providing either...

(A) A document from a third party (for example, the issuer or an Exchange) showing that the participant and any
dependents covered by the HRA are, or will be,enrolled irrindividual healthinsurance coverage (for example, aninsurance
card or an explanation of benefits document pertaining to the relevant time period or documentation from the Exchange
showing that the individual has completed the application and plan selection); or

(B) An attestation by the participant stating that the participant and dependents) covered by the HRA are, or will be,
enrolled in individual health insurance coverage, the date coverage began or will begin, and the name of the provider of the
coverage.

(ii) Coverage substantiation with each request for reimbursement of medical care expenses. Following the initial
substantiation of coverage, with each new request for reimbursement of an incurred medical care expense for the same plan
year, the HRA may not reimburse a participant for any medical care expenses unless, prior to each reimbursement, the
participant substantiates that the individual on whose behalf medical care expenses are requested to be reimbursed continues
to be enrolled in individual health insurance coverage for the month durong which the medicaf`care expenses were incurred. The
HRA must implement, and comply with, reasonable procedures to satisfy this requirement. This substantiation may be in the
form of a written attestation by the participant, which may be part of the form used to request reimbursement, or a document
from a third party (forexample, a health insurance issuer) showing that the participant or the dependent, if applicable, are or
were enrolled in individual health insurance coveragefor the applicable month.

(iii) Reliance on substantiation. For purposes of this paragraph (c)(5), an HRA may rely on the participan£s documentation
or attestation unless the HRA, its plan sponsor, or any other entity acting in an official capacity on behalf of the HRA has actual
knowledge that any individual covered by the HRA is not, or will not be, enrolled in individual health insurance coverage for the
plan year (or applicable portion of the plan year) or the month, as applicable.

(6) Notice requirement—(i) Timing. The HRA must provide a written notice to each participant:

(A) At least 90 calendar days before the beginning of each plan year for any participant who is not described in either
paragraph (c)(6)(i)(B) or (C) of this section;

(B) No later than the date on which the HRA may first take effect for the participant, for any participant who is not eligible to
participate at the beginning of the plan year (or is not eligible to participate at the time the notice is provided at (east 90 calendar
days before the beginning of the plan year pursuant to paragraph (c)(6)(i)(A) of this section); or
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(C) No later than the date on which the HRA may first take effect for the participant, for any participant who is employed by
an employer that is first established less than 120 days before the beginning of the first plan year of the HRA; this paragraph (c)
(6)(i)(C) applies only with respect to the first plan year of the HRA.

(ii) Content. The notice must include all the information described in this paragraph (c)(6)(ii) (and may include any
additional information that does not conflict with that information). To the extent that the Departments of the Treasury, Labor
and Health and Human Services provide model notice language for certain elements of this required notice, HRAs are
permitted, but not required, to use themodel language.

(A) A description of the terms of the HRA, including the maximum dollar amount available for each participant (including the
self-only HRA amount avaiiahle for the plan year (or the maximum dollar amount available for the plan year if the HRA provides
for reimbursements up to a single dollar amount regardless of whether a participant has self-only or other than self-only
coverage)), any rules regarding the proration ofthe maximum dollar amount applicable to any participant (or dependent, if
applicable) who is not eligible to participate in the HRA for the entire plan year, whether (and which of) the participants
dependents are eligible for the HR.4, a statement that there are different kinds of HRAs (including a qualified small employer
health reimbursement arrangement) and the HRA being offered is an individual coverage HRA, a statement that the HRA
requires the participant and any covered dependents to be enrolled in individual health insurance coverage (or Medicare Part A
and B or Medicare Part C, if applicable), a statement that the coverage in which the participant and any covered dependents
must be enrolled cannot be short-term, limited-duration insurance or consist solely of excepted benefits, if the HRA is subject to
the Employee Retirement Income Security Act (ERISA), a statement that individual health insurance coverage in which the
participant and any covered dependents are enrolled is not subject to ERISA, if the conditions under 29 CFR 2510.3-1(I) are
satisfed, the date as of which coverage under the HRA may first become effective (both for participants whose coverage will
become effective on the first day of the plan year and for participants whose HRA coverage may become effective at a later
date),the dates on which the HRA plan year begins and ends, and the dates on which the amounts newly made available
under the HRA will be made available...

(8) A statement of the right of the participant to opt out of and waive future reimbursements from the HRA, as set forth
under paragraph (c)(4) of this section.

(C) A description of the potentiahavailablity of the premium tax credit if the participant opts out of and waives future
reimbursements from the HRA and the HRA is not affordable for one or more months under §1.366-2(c)(5) of this chapter, a
statement that even if the participant opts out of and waives future reimbursements from an HR4, the offer will prohibit the
participant (and, potentially, the participants dependents) from receiving a premium tax credit for the participants coverage (or
the dependents coverage, if applicable) on an Exchange for any month that the HRA is affordable under §1.368-2(c)(5) of this
chapter, a statement describing how the participant may find assistance with determining affordability, a statement that, if the
.participant is a former employee, the offer of the NRA does not render the participant (or the participants dependents, if
appfirable) ineligible for the premium tax credit regardless of whether it is affordable under §1.366-2(c)(5) of this chapter, and a
statement that if the participant or dependent is enrolled in Medicare, he or she is ineligible for the premium tax credit without

.....regard4o the offer oracceptance ofthe HRA;

(D) A statement that if the participant accepts the HRA, the participant may not claim a premium tax credit for the
participants Exchange coverage for any month the HRA may be used to reimburse medical care expenses of the participant,
and a premium tax credit may not be claimed for the Exchange coverage of the participants dependents for any month the
HRA may be used to reimburse medical care expenses of the dependents.

(E) A statement that the participant must inform any Exchange to which the participant applies for advance payments of the
premium tax credit of the availability of the HRA; the self-only HRA amount available for the HRA plan year (or the maximum
dollar amount available for the plan year if the HRA provides for reimpursements up to a single dollar amount regardless of
whether a participant has self-only or other than self-only coverage) as set forth in the written notice in accordance with
paragraph (c)(6)(ii)(A) of this section; whether the HRA is also available to the participant's dependents and if so, which ones;
the date as of which coverage under the HRA may first become effective; the date on which the plan year begins and the date
on which it ends; and whether the participant is a current employee or former employee.

(F) A statement that the participant should retain the written notice because it may be needed to determine whether the
participant is allowed a premium tax credit on the participants individual income tax return.

(G) A statement that the HRA may not reimburse any medical care expense unless the substantiation requirement set forth
in paragraph (c)(5)(ii) of this section is satisfied and a statement that the participant must also provide the substantiation
required by paragraph (c)(5)(i) of this section.

(H) A statement that if the individual health insurance coverage (or coverage under Medicare Part A and B or Medicare
Part C) of a participant or dependent ceases, the HRA will not reimburse any medical care expenses that are incurred by the
participant or dependent, as applicable, after the coverage ceases, and a statement that the participant must inform the HRA if
the participanPs or dependenPs individual health insurance coverage (or coverage under Medicare Part A and B or Medicare
Part C) is cancelled or terminated retroactively and the date on which the cancellation or termination is effective.

(I) The contact information (including a phone number) for an individual or a group of individuals who participants may
contact in order to receive additional information regarding the HRA. The plan sponsor may determine which individual or group
of individuals is best suited to be the specified contact.
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(J) A statement of avaiiabiiity of a special enrollment period to enroll in or change individual health insurance coverage,
through or outside of an Exchange, for the participant and any dependents who newly gain access to the HRA and are not
already covered by the HRA..

(d) Classes of employees—(1) (n general. This paragraph (d) sets forth the rules for determining classes of employees.
Paragraph (d)(2) of this section sets forth the specific classes of employees; paragraph (d)(3) of this section sets forth a
minimum class size requirement that applies in certain circumstances; paragraph (d)(4) of this section sets forth rules regarding
the definition of "full-time employees," "part-time employees," and "seasonal employees"; paragraph (d)(5) of this section sets
fortha special rule For new hires; and paragraph (d)(6) of this section addresses student premium reduction arrangements. For
purposes of this section, including determining classes under this paragraph {d), the employer is the common law empiayer and
is determined without regard to the rules under sections 414(b), (c), (m), and (o) that would treat the common law employer as
a single employer with certain otherentities.

(2) List of classes. Participants may be treated as belonging to a class of employees based on whether they are, or are not,
included in the classes described in this paragraph (d)(2). If the individual coverage HRA is offered to former employees, former
employees are considered to be in the same class in which they were included immediately before separation from service.
Before each plan year, a plan sponsor must determine for the plan year which classes ofemployees it intends to treat
separately and the definition of the relevant classes) it will apply, to the extent these regulations permit a choice. After the
classes and the definitions of the classes are established for a plan year, a plan sponsor may not make changes to the classes
of employees or the definitions of those relevant classes with respect to that plan yeas

(i) Full-time employees, defined at the election of the plan sponsor to mean either full-time employees under section 4980H
(and §54.4980H-1(a)(21) of this chapter) or employees who are not part-time employees (as described in.§1.105-11(c)(2)(iii)(C)
of this chapter);

(ii) Part-time employees, defined at the election of the plan sponsor to mean either employees who are not full-time
employees under section 4980H (and under §54.4980H-1 (a)(21) of this chapter (which defines full-time employee)) or
employees who are part-time employees as described in §1.105-11(c)(2)(iii)(C) of this chapter,

{iii) Employees who are paid on a salary basis;

(iv) Non-salaried employees (such as, for example, hourly employees);

(v) Employees whose primary site of employment is in the same rating area as defined in 45 CFR 147.102(b);

(vi) Seasonal employees, defined at the election of the plan sponsor to mean seasonal employees as described in either
§54.4980H-1(a)(38) or §1.105-11(c)(2)(iii)(C) of this chapter,

(vii) Employees included in a unit of employees coveredby a particular collective bargaining agreement (or an appropriate
related participation agreement) in wfiich the plan sponsor participates (as described in §1.105-11(c)(2)(iii)(D) of this chapter);

(viii) Employees who have not satisfied a waiting period for coverage {if the waiting period complies with §54.9815-2708 of
this chapter);

(ix) Non-resident aliens with no U.S: based income (as described in §1.105-11(c)(2)(iii)(E) of this chapter);

(x) Employees who, under all the facts and circumstances, are employees of an entity that hired the employees for
temporary placement at an entity that is not the common law employer of the employees and that is not treated as a single
employer with the entity that hired the employees for temporary placement under sec4ion 414(b), (c), (m), or (o); or

(xi) A group of participants described as a combination of hvo or more of the classes of employees set forth in paragraphs
(d)(2)(i) through (x) of this section.

(3) Minimum class size requirement—(i) In general. If a class of employees is subject to the minimum class size
requirement as set forth in this paragraph (d)(3), the class must consist of at least a minimum number of employees (as
described in paragraphs.(d)(3)(iii) and (iv) of this section), otherwise, the plan sponsor may not treat that class as a separate
class of employees. Paragraph (d)(3)(ii) of this section sets forth the circumstances in which the minimum class size
requirement applies to a class of employees, paragraph (d)(3)(iii) of this section sets forth the rules for determining the
applicable class size minimum, and paragraph (d)(3)(v) of this section sets forth the rules for a plan sponsor to determine if it
satisfies the minimum class size requirement with respect to a class of employees.

(ii) Ci~cumsfances in which minimum class srze requirement appIles—(A) The minimum class size requirement applies only
if a plan sponsor offers a traditional group health plan to one or more classes of employees and offers an individual coverage
HRA to one or more other classes of employees.

(B) The minimum class size requirement does not apply to a class of employees offered a traditional group health plan or a
class of employees offered no coverage.

(C) The minimum class size requirement applies to a class of employees offered an individual coverage HRA if the class is
full-time employees, part-time employees, salaried employees, non-salaried employees, or employees whose primary site of
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employment is in the same rating area (described in paragraph (d)(2)(i), (ii), (iii), (iv), or (v) of this section, respectively, and
referred to collectively as the applicable classes or individually as an applicable class), except that:

(1) in the case of the class of employees whose primary site of employment is in the same rating area (as described in
paragraph (d)(2)(v) of this section), the minimum class size requirement does not apply if the geographic area defining the class
is a State or a combination of two or more entire States; and

(2) In the case of the classes of employees that are full-time employees and part-time employees (as described in
paragraphs (d)(2)(i) and (ii) of this section, respectively), the minimum class size requirement applies only to those classes (and
the classes are only applicable classes) if the employees in one such class are offered a traditional group health plan while the
employees in the other such class are offered an individual coverage HRA. In such a case, the minimum class size requirement
applies only to. the lass offered an individual coverage HRA.

(D) A class of employees offered an individual coverage HRA is also subject to the minimum class size requirement if the
class is a class of employees created by combining at least one of the applicable classes (as defined in paragraph (d)(3)(ii)(C)
of this section) with any other class, except that the minimum class size requirement shall not apply to a class that is the result
of a combination of one of the applicable classes and a class of employees who have not satisfied a waiting period (as
described in paragraph (d)(2)(viii) of this section).

(iii) Determination of the app/icable class size minimum—(A) In general. The minimum number of employees that must be
in a class of employees that is subject to the minimum class size requirement (the applicable class size minimum) is determined
prior to the beginning of the plan year for each plan year of the individual coverage HRA and is

(1) 10, for an employer with fewer than 100 employees;

(2) A number, rounded down to a whole number, equal to 10 percent of the total number of employees, for an employer
with 100 to 200 employees; and

(3) 20, for an employer with more than 200 employees.

(B) Determining employer size. For purposes of this paragraph (d)(3), the number of employees of an employer is
determined in advance of the plan year of the HRA based on the number of employees that the employer reasonably expects to
employ on the first day of the plan yeas

(iv) Determining if a class satisfies the appYicable class size minimum. For purposes of this paragraph (d)(3), whether a
class of employees satisfies the applicable class size minimum for a plan year of the individual coverage HRA is based on the
number of employees in the class offered the individual coverage HRA as of the first day of the plan year. Therefore, this
dete~mi~ation is not based on the number of employees that actually enroll in the individual coverage HRA, and this
determination is not affected by changes in the number of employees in the class during the plan year.

(4) Consistency requirement. For any plan year, a plan sponsor may define "full-time employee," "part-time employee," and
"seasonal employee" in accordance with the relevant provisions of sections 105(h) or 4980H, as set forth in paragraphs (d)(2)
(i), (ii), and (vi) of this section, if:

(i) To the eMent applicable under the HRA for the plan year, each of the three classes of employees are defined in
accordance with section 105(h) or each of the three classes of employees are defined in accordance with section 4980H for the
plan year; and

{ii) The HRA plan document sets forth the applicable definitions prior to the beginning of the plan year to which the
definitions will apply.

(5) Special rule fornew hires—(i) In general. Notwithstanding paragraphs (c)(2) and (3) of this section, a play sponsor that
offers a traditional group health plan to a class of employees may prospectively offer the employees in that class of employees
who are hired on or after a certain future date (the new hire date) an individual coverage HRA (with this group of employees
referred to as the new hire subclass), while continuing to offer employees in that class of employees who are hired before the
new hiredate a traditional group health plan (with the rule set forth in this sentence referred to as the special rule for new hires).
For the new hire subclass, the individual coverage HRA must be offered on the same terms to all participants within the
subclass, in accordance with paragraph (cj(3) of this section. In accordance with paragraph (c)(2) of this section, a plan
sponsor may not offer a choice between an individual coverage HRA or a traditional group health plan to any employee in the
new hire subclass or to any employee in the class who is not a member of the new hire subclass.

(ii) New hire date. A plan sponsor may set the new hire date for a class of employees prospectively as any date on or after
January 1, 2020. A plan sponsormay set different new hire dates prospectively forseparate classes of employees.

(iii) Discontinuation of use of special rule fornew hies and multiple applications of the special rule fornew hires. A plan
sponsor may discontinue use of the special rule for new hires at any time for any class of employees. In that case, the new hire
subclass is no longer treated as a separate subclass of employees. In the event a plan sponsor applies the special rule for new
hires to a class of employees and later discontinues use of the rule to the class of employees, the plan sponsor may later apply
the rule if the application of the rule would be permitted under the rules for initial application of the special rule for new hires. If a
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plan sponsor, in accordance with the requirements for the special rude for new hires, applies the rule to a class of employees
subsequent to any prior application and discontinuance of the rule to that class, the new hire date must be prospective.

(iv) Application of the minimum class size requirement under the special rule for new hires. The minimum class size
requirement set forth in paragraph (d)(3) of this section does not apply to the new hire subclass, However, if a plan sponsor
subdivides the new hire subclass subsequent to creating the new hire subclass, the minimum class size requirement set forth in
paragraph (d)(3) of this section applies to any class of employees created by subdividing the new hire subclass, if the minimum
class size requirement otherwise applies

(6) Student employees oBered student premium reduction arrangements. For purposes of this section, if an institution of
higher education (as defined in the Higher Education Act of 1965) offers a student employee a student premium reduction
arrangement, the employee is not considered to be part of the class of employees to which the employee would otherwise
belong. For the purpose of this paragraph (d)(6) and paragraph (~(1) of this section, a student premium reduction arrangement
is defined as any program offered by an institution of higher education under which the cost of insured orself-insured student
health coverage is reduced for certainstudents through a credit, offset, reimbursement, stipend or similar arrangement. A
student employee offered a student premium reduction arrangement is also not counted for purposes of determining the
applicable class size minimum under paragraph (d)(3)(iii) of this section. If astudent employee is not offered a student premium
reduction arrangement (inducting if the student employee is offered an individual coverage HRA instead), the student employee
is considered to be part of the class of employees to which the employee otherwise belongs and is counted forpurposes of
determining the applicable class size minimum under paragraph (d)(3)(iii) of this section.

(e) Integration of Individual Coverage HRAs with Medicare—(1) General rule. An individual coverage HRA will be
considered to be integrated with Medicare (anddeemed to comply with PHS Act sections 2711 and 2713 and §54.9815-2711(d)
(4) of this chapter), provided that the conditions of paragraph (c) of this section are satisfied, subject to paragraph (e)(2) of this
section. Nothing in this section requires that a participant and his or her dependents all have the same type of coverage;
therefore, an individual coverage HRA may be integrated with Medicare for some individuals and with individual health
insurance coverage for others, including, for example, a participant enrolled in Medicare Part A and B or Part G and his or her
dependents enrolled in individual health insurance coverage.

(2) Application of conditions in paragraph (c) of this section—(i) to general. Except as provided in paragraph (e)(2)(ii) of this
section, in applying the conditions of paragraph (c) of this section with respect to integration with Medicare, a reference to
"individual health insurance coverage" is deemed to refer to coverage under Medicare Part A and B or Part C. References in
this section to integration of an HRA with Medicare refer to integration of an individualcoverage HRA with Medicare Part A and
B or PartQ

(ii) Exceptions. For purposes of the statement regarding ERISA under the notice content element under paragraph (c)(6)(i)
(A) of this section and the statement regarding the availability of a special enrollment period under the notice content element
under paragraph (c)(6)(ii)(J) of this section, the term individual health insurance coverage means only individual health
insurancecoverageanddoesnotalsomeancoverageunder-Medicare PartAandBocPartC.

(~ Examples -(1) Examples regarding c/asses and the minimum class size requirement. The following examples illustrate
the provisions of paragraph (c)(3) of this section, taking into account the provisions of paragraphs (d)(t) through (4) and (d)(6)
of this section. In each example, the HRA is an individual coverage HRA that may reimburse any medical care expenses,
including premiums forindivid~al health insurance coverage and it is assumed that no participants or dependents are Medicare
beneficiaries.

(i) Example 1: Collectively bargained employees offered traditional group health plan; non-collectively bargained
emp/oyees offered HRA—(A) Facts. For 2020, Plan Sponsor A offers its employees covered by a collective bargaining
agreement a traditional group health plan (as required by the collective bargaining agreement) and all other employees (non-
collectively bargained employees) eachan HRA.on the same terms.

(B) Conclusion. The same terms requirement of paragraph (c)(3) of this section is satisfied inthis paragraph (~(1)(i)
(Example 1) because collectively bargained and non-collectively bargained employees may be treated as different classes of
employees, one of which may be offered a traditional grouphealth plan and the other of which may be offered an individual
coverage HRA, and Plan SponsorA offers the HRA on the same terms toall participants who are non-collectively bargained
employees. The minimum class size requirement does not apply to this paragraph (~(1)(i) (Example 1) even though Plan
Sponsor A offers one class a traditional group health plan and one class the HRA because collectively bargained and non-
collectively bargained employees are not applicable classes that are subject to the minimum class size requirement

(ii) Example 2: Collectively bargained employees in one unit offered traditional group health plan and in another unit offered
HRA—(A) Facts. For 2020, Plan Sponsor B offers its employees covered by a collective bargaining agreement with Local 100 a
traditionalgroup health plan (as required by the collective bargaining agreement), and its employees covered by a collective
bargaining agreement with Local 200 each an HRA on the same terms.(as required by the collective bargaining agreement).

(B) Conclusion. The same terms requirement of paragraph (c)(3) of this section is satisfied in this paragraph (fl(1)(ii)
(Example 2) because the employees covered by the collective bargaining agreements with the two separate bargaining units
(Local 1 DO and Local 200) may be treated as rivo different classes of employees and Plan Sponsor B offers an HRA on the
same terms to the participants covered by the agreement with Local 200. The minimum class size requirement does not apply
to this paragraph (~(1)(ii) (Example 2) even though Plan Sponsor B offers the Local 100 employees a traditional group heakh
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plan and the Local 200 employees an HRA because collectively bargained employees are not applicable classes that are
subject to the minimum class size requirement.

(iii) Example 3: Employees in a waiting period offered no coverage; other employees offered an HRA—(A) Facts. For 2020,
Plan Sponsor C offers its employees who have completed a waiting period that complies with the requirements for waiting
periods in §54.9815-2708 of this chapter each an HRA on the same terms and does not offer coverage to its employees who
have not completed the waiting period.

(B) Conclusion. The same terms requirement of paragraph (c)(3) of this section is satisfied in this paragraph (~(1)(iii)
(Example 3) because employees who have completed a waiting period and employees who have not completed a waiting
period may be treated as different classes and Plan Sponsor C offers the HRA on the same terms to all participants who have
completed the waiting period. The minimum class size requirement does not apply to this paragraph (~(1)(iii) (Example 3)
because Plan Sponsor C does not offer at least one class of employees a traditional group health play and because the class of
employees who have not completed a waiting period and the class of employees who havecompleted a waiting period are not
applicable classes that are subject to the minimum class size requirement.

(iv) Example 4: Employees in a waiting period offered an HRA; other employees offered a traditional group health
plan—(A) Facts. For 2020, Plan Sponsor D offers its employees who have completed a waiting period that complies with the
requirements for waiting periods in §54.9815-2708 of this chapter a traditional group health plan and offers its employees who
have not completed the waiting period each an HRA on the same terms.

(B) Conclusion. The same terms requirement of paragraph (c)(3) of this section is satisfied in this paragraph (~(1)(iv)
(Example 4) because employees who have completed a waiting period and employees who have not completed a waiting
period may be treated as tlifferent classes and Plan Sponsor D offers an HRA on the same terrns to ail participants who have
not completed the waiting period. The minimum class size requirement does not apply to this paragraph (~(1)(iv) (Example 4)
even though Plan Sponsor D offers employees who have completed a waiting period a traditional group health plan and
employees who have not completed a waiting period an HRA because the class of employees who have not completed a
waiting period is not an applicable class that is subject to the minimum class size requirement (nor is the class made up of
employees who have completed the waiting period)..

(v) Examp/e 5: Staffing firm employees temporarily placed with customers offered an HRA; other employees offered a
tradiGona/group health plan—(A) Facts. Plan Sponsor E is a staffing firm that places certain of its employees on temporary
assignments with customers that are not the common law employers of Plan Sponsor E's employees or treated as a single
employer with Plan Sponsor E under section 414(b), (c), (m), or (o) (unrelated entities); other employees work in Plan Sponsor
E's office managing the staffing business (non-temporary employees). For 2020, Plan Sponsor E offers its employees who are
on temporary assignments with customers each an HRA on the same terms. All other employees are offered a treditional group
health plan. 

(B).Conc/usioa.Thesametermsrequirementotparagraph(c)(3)ofthissectionissatisfiedinthisparagraph(~(1)(v)
(Example ~ because the employees who are hired for temporary placement at an unrelated entity and non-temporary
employees of Plan Sponsor E may be treated as different classes of employees and Plan Sponsor E offers an HRA on the
same terms to all participants temporarily placed with customers. The minimum class size requirement does not apply to this
paragraph(~(1)(v) (Example ~ even though Plan Sponsor Eoffers one class a traditional group health plan and one class the
HRA because the class of employees hired for temporary placement is not an applicable class that is subject to the minimum
class size requirement (nor is the class made up of non-temporary employees).

jvi) Example 6: Stang firm employees temporarily placed with customers in rating area 7 oNered an HRA; other
employees offered a traditional group health plan—(A) Facts. The facts are the same as in paragraph (~(1)(v) of this section
(Example ~, except that Plan Sponsor E has work sites in rating area 1 and rating area 2, and it offers its 10 employees on
temporary assignments with a work site in rating area 1 an HRA on the same terms. Plan Sponsor E has 200 other employees
in rating areas 1 and 2, including its non-temporary employees in rating areas 1 and 2 and its employees on temporary
assignments with a work site in rating area 2, aIB of whom are offered a traditional group health plan

(B) Conclusion. The same terms requirement of paragraph. (c)(3) of this section is not satisfied in this paragraph (~(1)(vi)
(Examp/e 6) because, even [hough the employees who are temporarily placed with customers generally may be treated as
employees of a different class, because Plan SponsorE is also using a rating area to identify the class offered the HRA (which
is an applicable class for the minimum class size requirement) and is offering one class the HRA and another class the
traditional group health plan, the minimum class size requirement applies to the class offered the HRA, and the class offered
the HRA fails to satisfy the minimum class size requirement. Because Plan Sponsor E employs 210 employees, the applicable
class size minimum is 20, and the HRA is offered to only 10 employees.

(vii) Example 7: Employees in State 7 offered traditional group health plan; employees in State 2 offered HRA—(A) Facts.
Plan Sponsor F employs 45 employees whose work site is in State 1 and 7 employees whose primary site of employment is in
State 2. For 2020, Plan Sponsor F offers its 45 employees in State 1 a traditional group health plan, and each of its 7
employees in State 2 an NRA on the same terms.

(B) Conclusion. The same terms requirement of paragraph (c)(3) of this section is satisfied in this paragraph (~(t)(vii)
(Example ~ because Plan Sponsor F offers the HRA on the same terms to all employees with a work site in State 2 and that
class is a permissible class under paragraph (d) of this section. This is because employees whose work sites are indifferent
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rating areas may be considered different classes and a plan sponsor may create a class of employees by combining classes of
employees, including by combining employees whose work site is in one rating area with employees whose work site is in a
different rating area, or by combining ail employees whose work site is in a state. The minimum class size requirement does not
apply to this paragraph (~(1.)(vii) (Example ~ because the minimum class size requirement does not apply if the geographic
area defining a class of employees is a state or a combination of two or more entire states.

(viii) Example 8: Full-time seasonal employees offered HRA; alI ofherfull-time employees offered traditional group health
plan; part-time employees offered no coverage—(A) Facts. Plan Sponsor G employs 6 full-time seasonal employees, 75 full-
time employees who are not seasonal employees, and 5 part-time employees. For 2020, Pian Sponsor G offers each of its 6
full-time seasonal employees an HRA on the same terms, its 75 full-time employees who are not seasonal employees a
traditional group health plan, and offers no coverage to its 5 part-time employees.

(B) Coirclusion. The same terms requirement ofparagraph (c)(3) of this section is satisfied in this paragraph (~(1)(viii)
(Example 8) because full-time seasonal employees and full-time employees who are not seasonal employees may be
considered different classes and Pian Sponsor G offers the HRA on the same terms to all full-time seasonal employees. The
minimum class size requirement does not apply to the class offered the HRA in this paragraph (~(1)(viii) (Example 8) because
part-time employees are not offered coverage and full-time employees are not an applicable. class subject to the minimum class
size requirement if part-time employees are not offered coverage.

(ix) Example 9: Full-time employees in rating area 1 offered traditional group hea/th plan; full-time employees in rating area
2 offered HRA; part-time employees offered no coverage—(A) Facts. Plan Sponsor H employs 17 full-time employees and 10
part-time employees whose work site is in rating area 1 and 552 full-time employees whose work site is in rating area 2. For
2020, Plan Sponsor H offers its 17 full-time employees in rating area 1 a traditional group health plan and each of its 552 fu~I-
time employees in rating area 2 an HRA on the same terms. Plan Sponsor H offers no coverage to its 10 part-time employees
in rating area 1. Plan Sponsor H reasonably expects to employ 569 employees on the first day of the HRA plan year.

(8) Conclusion. The same terms requirement of paragraph (c)(3) of this section is satisfied in this paragraph (~(1)(ix)
(Example 9) because employees whose work sites are in different rating areas may be considered different classes and Plan
Sponsor H offers the HRA on the same terms to all full-time employees in rating area 2. The minimum class size requirement
applies to the class offered the HRA in this paragraph (~(t)(ix) (Example 9) because the minimum class size requirement
applies to a class based on a geographic area unless the geographic area is a state or a combination of two or more entire
states. However, the minimum class size requirement applies only to the class offered the HRA, and Plan Sponsor H offers the
HRA to the 552 full-time employees in rating area 2 on the f rst day of the plan year, satisfying the minimum class size
requirement (because the applicable class size minimum for Plan Sponsor H is 20).

(x) Example 10: Employees in rating area 1 offered HR,4; employees in rating area 2 offered traditional group health
plan—(A) Facts. The facts are the same as in paragraph (~(1)(ix) of this section (Example 9) except that Plan Sponsor H offers
its 17 full-time employees in rating area 1 the HRA and offers its 552 full-time employees in rating area 2 the traditional group

..health plan.

(B) Conclusion. The same terms requirement of paragraph (c)(3) of this section is not satisfied in this paragraph {~(1)(x)
(Example 10) because, even though employees whose work sites are in different rating areas generally may be considered
different classes and Plan Sponsor H offers the HRA on the same terms to all participants in rating area 1, the HRA fails to
satisfy the minimum class size requirement. Specifically, the minimum class size requirement applies to this paragraph (~(t)(x)
(Example 10) because the minimum class size requirement applies to a class based on a geographic area unless the
geographic area is a state or a combination of two or more entire states. Further, the applicable class size minimum for Plan
Sponsor H is 20 employees, and the HRA is only offered to the 17 full-time employees inrating area 1 on the first day of the
HRA plan yeas

(xi) Example 1 t: Employees in State 1 and rating area 1 of State 2 oSered HRA; employees in alI other rating areas of
State 2 offered traditional group hea/thp/a~(A) Facts. For 2020, Plan Sponsor I offers an HRA on:the same terms to a total of
200 employees it employs with work sites in State t and in rating area 1 of Slate 2. Plan Sponsor 1 offers a traditional group
health plan to its 150 employees with work sites in other rating areas in State 2. Plan Sponsor 1 reasonably expects to employ
350 employees on the first day of the HRA plan yeas

(B) Conclusion. The same terms requirement of paragraph (c)(3) of this section is satisfied in this paragraph (~(1)(xi)
(Example 11). Plan Sponsor I may treat all of the employees with a work site in State 1 and rating area 1 of State 2 as a class
of employees because employees whose work sites are in different rating areas may be considered different classes and a plan
sponsor may create a class of employees by combining classes of employees, including by combining employees whose work
site is in one rating area with a class of employees whose work site is in a different rating area. The minimum class size
requirement applies to the class of employees offered the HRA (made up of employees in State 1 and in rating area 1 of State
2) because the minimum class size requirement applies to a class based on a geographic area unless the geographic area is a
state or a combination of hvo or more entire states. In this case, the class is made up of a state plus a rating area which is not
the entire state. However, this class satisfies the minimum class size requirement because the applicable class size minimum
for Plan Sponsor I is 20, and Plan Sponsor I offered the HRA to 200 employees on the first day of the plan year.

(xii) Example 12: Salaried employees offered a traditional group health p/an; hourly employees offered an HRA—(A) Facts.
Plan Sponsor J has 163 salaried employees and 14 hourly employees. For 2020, Plan Sponsor J offers its 163 salaried
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employees a traditional group health plan and each of its 14 hourly employees an HRA on the same terms. Plan Sponsor J
reasonably expels to employ 177 employees on the first day of the HRA plan yeas

(B) Conclusion. The same terms requirement of paragraph (c)(3) of this section is not satisfied in this paragraph (~(1)(xii)
(Example 72) because, even though salaried and hourly employees generally may be considered different classes and Plan
Sponsor J offers the HRA on the same terms to all hourly employees, the HRA fails to satisry the minimum class size
requirement. Specifically, the minimum class size requirement applies in this paragraph (~(1)(xii) (Examp/e 12) because
employees who are paid on a salaried basis and employees who are not paid on a salaried basis are applicable classes subject
to the minimum class size requirement. Because Plan Sponsor J reasonably expects to employ between 100 and 200
employees on the first day of the plan year, the applicable class size minimum is 10 percent, rounded down to a whole number.
Ten percent of 177 total employees, rounded down to a whole number is 17, and the HRA is offered to only 14 hourly
employees

(xiii) Example 13: Part-time employees and full-time employees offeiad different HRAs; no traditional group health plan
offered—(A) Facts. Plan Sponsor K has 50 full-time employees and 7 part-time employees. For 2020, Plan Sponsor K offers its
50 full-time employees $2,000 each in an HRA otherwise provided on the same terms and each of its 7 part-time employees
$500in an HRA otherwise provided on the same terms. Plan. Sponsor K reasonably expects to employ 57 employees on the
first day of the HRA plan yeas

(B) Conclusion. The same terms requirement of paragraph (c)(3) of this section is satisfied in this paragraph (f)(1)(xiii)
(Example 13) because full-time employees and part-time employees may be treated as different classes and Plan Sponsor K
offers an HRA on the same terms to all the participants in each class. The minimum class size requirement does not apply to
either the full-time class or the part-time class because (although in certain circumstances the minimum class size requirement
applies to a class of full-time employees and a class of part-time employees) Pian Sponsor K does not offer any class of
employees a traditional group health plan, and the minimum class size requirement applies only when, among other things, at
least one class of employees is offered a traditional group health plan while another class is offered an HRA.

(xiv) Examp/e 14: No employees offered an HRA—(A) Facts. The facts are the same facts as in paragraph (~(1)(xiii) of this
section (Example 13), except that Plan Sponsor K offers its full-time employees a traditional group health plan and does not
offer any group health plan (either a traditional group health plan or an HRA) to its part-time employees.

(B) Conclusion. The regulations set forth under this section do not apply to Plan Sponsor K because Plan Sponsor K does
not offer an individual coverage HRA to any employee.

(xv) Example 15: Full-time employees offered traditional group health plan; part-time employees offered HRA—(A) Facts.
The facts are the same as in paragraph {~(1)(xiii) of this section (Example 13), except that Plan Sponsor K offers its full-time
employees a traditional group health plan and offers each of its part-time employees $500 in an HRA and otherwise on the
same terms.

(B) Conclusion The same terms requirement of paragraph (c)(3) of this section is not satisfied in this paragraph (~(1)(xv)
(Example 1~ because, even though the full-time employees and the part-time employees generally may be treated as different
classes, in this paragraph (~(1)(xv) (Examp/e 1~, the minimum class size requirement applies to the part-time employees, and
it is not satisfied..Specifically, the minimum class size requirement applies to the part-time employees because that requirement
applies to an applicable class offered an HRA when one class is offered a traditional group health plan while another class is
offered an HRA, and to the part-time and full-time employee classes when one of those classes is offered a treditional group
health plan while the other is offered an HRA. Because Plan Sponsor K reasonably expects to employ fewer than 100
employees on the first day of the HRA plan year, the applicable class size minimum for Plan Sponsor K is 10 employees, but
Plan Sponsor K offered the HRA only to its 7 part-time employees

(xvi) Examp/e T6: Satisfying minimum c/ass size requirement based on employees offered HRA—(A) Facts. Plan Sponsor
L employs 78 full-time employees and 12 part-time employees. For 2020, Plan Sponsor L offers its 78 full-time employees a
traditional group health plan and each of its 12 part-times employees an HRA on the same terms. Only 6 part-time employees
enroll in the HRA. Plan Sponsor L reasonably expects to employ fewer than 100 employees on the first day of the HRA plan
year.

(B) Conclusion. The same terms requirement of paragraph (c)(3) of this section is satisfied in this paragraph (~(1)(xvi)
(Example 16) because full-time employees and part-time employees may be treated as different classes, Plan Sponsor L offers
an HRA on the same terms to all the participants in the part-time class, and the minimum class size requirement is satisfied.
Specifically, whether a class of employees satisfies the applicable class size minimum is determined as of the first day of the
plan year based on the number of employees in a class that is offered an HRA, not on the number of employees who enroll in
the HRA. The applicable class size minimum for Plan Sponsor L is 10 employees, and Plan Sponsor L offered the HRA to its 12
part-time employees..

(xvi) Example 17: Student employees offered student premium reduction arrangements and same terms requirement—(A)
Facts. Plan Sponsor M is an institution of higher education that offers each of its part-time employees an HRA on the same
terms, except that it offers its part-time employees who are student employees a student premium reduction arrangement, and
the student premium reduction arrangement provides different amounts to different part-time student employees.
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(B) Conclusion. The same terms requirement of paragraph (c)(3) of this section is satisfied in this paragraph (~(1)(xvii)
(Example 1 ~ because Pian Sponsor M offers the HRA on the same terms to its part-time employees who are not students and
because the part-time student employees offered a student premium reduction arrangement (and their varying HRAs) are not
taken into account as part-time employees for purposes of determining whether a class of employees is offered an HRA on the
same terms.

(xiii) Example 18: Student employees offered student premium reduction arrangements and minimum class size
requirement—(A) Facts. Plan Sponsor N is an institution of higher education with 25 hourly employees. Play Sponsor N offers
15 of its hourly employees, who are student employees, a student premium reduction arrangement and it wants to offer its other
10 hourly employees an HRA for 2022. Plan Sponsor N offers its salaried employees a traditional group health plan. Plan
Sponsor N reasonably expects to have 250 employees on the first day of the 2022 HRA play year, 15 of which will have offers
of student premium reduction arrangements.

(B) Conclusion. The same terms requirement of paragraph (c)(3) of this section is not satisfied in this paragraph (~(1)(xviii)
(Example 18). The minimum class size requirement will apply to the class of hourly employees to which Plan Sponsor N wants
to offer the HRA because Plan Sponsor N offers a class of employees a traditional group health plan and another class the
HRA, and the minimum class size requirement generally applies to a class of hourly employees offered an HRA. Plan Sponsor
N's applicable class size minimum is 20 because Plan Sponsor N reasonably expects to employ 235 employees on the first day
of the plan year (250 employees minus 15 employees receiving a student premium reduction arrangement). Plan Sponsor N
may not offer the HRA to its hourly employees because the 10 employees offered the HRA as of the first day of the plan year
does not satisfy the applicable class size minimum.

'(2) Examples regarding special rule fornew hires. The following examples illustrate the provisions ofparagraph (c)(3) of
this section, taking into account the provisions of paragraph (d) of this section, in particular the special rule for new hires under
paragraph (d)(5) of this section. In each example, the HRA is an individual coverage HRA that has a calendar year plan year
and may reimburse any medical care expenses, including premiums for individual health insurance coverage. The examples
also assume that no participants or dependents are Medicare beneficiaries...

(i) Example 1: App/ication of special rule for new hires to all employee~(A) Facts. For 2021, Plan Sponsor A offers all
employees a traditional group health plan. For 2022, Play Sponsor A offers all employees hired on or after January 1, 2022, an
HRA on the same terrns and continues to offer the traditional group health plan to employees hired before that date. On the first
day of the 2022 plan year, Plan Sponsor A has 2 new hires who are offeredthe.HRA.

(B) Conclusion. The same terms requirement of paragraph (c)(3) of this section is satisfied in this paragraph (~(2)(i)
(Example 1) because, under the special rule for new hires in paragraph {d)(5) of this section, the employees newly hired on and
after January 1; 2022, may be treated as a new hire subclass, Plan Sponsor A offers the HRA on the same terms to all
participants in the new hire subclass, and the minimum class size requirement does not apply to the new hire subclass.

(ii) Example 2: Application. of special rule. for newhires 10. fu/6timeemployees-.-(A) Facts.. For 2021, Plan SponsocBoffers
a traditional group health plan to its full-time employees and does not offer any coverage to its part-time employees. For 2022,
Plan Sponsor B offers full-time employees hired on or after January 1, 2022, an HRA on the same terms, continues to offer its
full-time employees hired before that date a traditional group health plan, and continues to offer no coverage to its part-time
employees. On the first day of the.2022 plan year, Plan Sponsor B has 2 new hire, fuBl-time employees who are offered tMe
HRA.

(B) Conclusion. The same terms requirement of paragraph (c)(3) ofthis section is satisfied in this paragraph.{~(2)(ii)
(Example 2) because, under the special rule for new hires in paragraph (d)(5) of this section, the full-time employees newly
hired on and after January 1, 2022, may be treated as a new hire subclass and Plan Sponsor B offers the HRA on the same
terms to all participants in the new hire subGass. The minimum class size requirement does not apply to the new hire subclass

(iii) Example 3: Special rule for new hires impermissibly applied retroactively—(A) Facts. For 2025, Plan Sponsor C offers a
traditional group health plan to its full-time employees. For 2026, Plan Sponsor C wants to offer an HRA to its full-time
employees hired on and after January 1, 2023, while continuing to offer a traditional group health plan to its full-time employees
hired before January 1, 2023.

(B) Conclusion. The special rule for new hires under paragraph (d)(5) of this section does not apply in this paragraph (~(2)
(iii) (Example 3) because the rule must be applied prospectively, That is, PlanSponsor C may not, in 2026, choose to apply the
special rule for new hires retroactive to 2023. If Plan Sponsor C were to offer an HRA in this way, it would fail to satisfy the
conditions under paragraphs (c)(2) and (3) of this section because the new hire subclass would not be treated as a subclass for
purposes of applying those rules and, therefore, all full-time employees would be treated as one class to which either a
traditional group health plan or an HRA could be offered, but not both.

(iv) Example 4: Permissible second application of the special ru/e for new hires to the same c/ass of employees—(A) Facts.
For 2021, Plan Sponsor D offers all of its full-time employees a traditional group health plan. For 2022, Plan Sponsor D applies
the special rule for new hires and offers an HRA on the same terms to all employees hired on and after January 1, 2022, and
continues to offer a traditional group health plan to full-time employees hired before that date. For 2025, Plan Sponsor D
discontinues use of the special rule for new hires, and again offers all full-time employees a traditional group heakh plan. In
2030, Plan Sponsor D decides to apply the special rule for new hires to the full-time employee class again, offering an HRA to
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aIf full-time employees hired on and after January 7, 2030, on the same terms, while continuing to offer employees hired before
that date a traditional group health plan.

(B) Conc/usion. Plan Sponsor D has permissibly applied the special rule for new hires and is in compliance with the
requirements of paragraphs (c)(2) and (3) of this section.

(v) E~ramp/e 5: Impermissible second application of the special rule for new hires to the same class of emp/oyees~(A)
Facts. The facts are the same as in paragraph (fl(2)(iv) of this section (Example 4), except that for 2025, Plan Sponsor D
discontinues use of the special rule for new hires by offering all full-time employees an HRA on the same terms. Further, for
2030, Plan Sponsor D wants to continue to offer an HRA on the same terms to all full-time employees hired before January 1,
2030, and to offer aUfall-time employees hired on or after.January 1, 2030, an HRA in a different amount.

(B) Conclusion. Plan Sponsor D may not apply the special rule for new hires for 2030 to the class of full-time employees
being offered an HRA because the special rule for new hires may only be applied to a lass that is being offered a traditional
group health plan

(vi) Example 6: New fu/I-trme employees offered different HRAs in diKerent rating areas-(A) Facts. Plan Sponsor E has
work sites in rating area 1, rating area 2, and rating area 3. For 2021, Plan Sponsor E offers its full-time employees a traditional
group health plan. For 2022, Pian Sponsor E offers its full-time employees hired on or after January t, 2022, in rating area 1 an
HRA of $3,000, its full-time employees hired on or after January 1, 2022, in rating area 2 an HRA of $5,000, and its full-time
employees hired on or after January 1, 2022, in rating area 3 an HRA of $7,000. Within each class offered an HRA, Plan
Sponsor E offers the HR4 on the same terms. Plan Sponsor E offers its full-time employees hired prior to January 1, 2022, in
each of those classes a traditional group health plan. On the first day of the 2022 plan year, there is one new hire, full-time
employee in rating area 1, three new hire, full-time employees in rating area 2, and 10.new hire-full-time employees in rating
area 3.

(B) Conclusion. The same terms requirement of paragraph (c)(3) of this section is satisfied in this paragraph (~(2)(vi)
(Examp/e 6) because, under the special rule for new hires in paragraph (d)(5) of this section, the full-time employees in each of
the three rating areas newly hired on and after January 1, 2022, may be treated as three new hire subclasses and Plan
Sponsor E offers the HRA on the same terms to all participants in the new hire subclasses. Further, the minimum class size
requirement does not apply to the new hire subclasses.

(vii) Example 7: New full-time employee class subdivided based on rating area-(A) Facts. Plan Sponsor F offers its full-
time employees hired on or after January 1, 2022, an HRA on the same terms and it continues to offer its full-time employees
hired before that date a traditional group health plan, Pian Sponsor F offers no coverage to its part-time employees. For the
2025 plan year, Plan Sponsor F wants to subdivide the full-time new hire subclass so that those whose work site is inrating
area 1 will be offered the traditional group health plan and those whose work site is in rating area 2 will continue to receive the
HRA. Plan Sponsor F reasonably expects to employ 219 employees on January 1, 2025. As of January 1, 2025, Plan Sponsor
F has 15.full-time employees whosework siteininratingarea 2 andwho werehiredbehveenJanuary1; 2022, and January 1,
2025.

(B) Conclusion. The same terms requirement of paragraph (c)(3) of this section is not satisfied in this paragraph (~(2)(vii)
(Examp/e ~ because the new hire subclass has been subdivided in a manner that is subject to the minimum class size
requirement, and the class offered the HRA fails to satisfy the minimum class size requirement. Specifically, once the new hire
subclass is subdivided the general rules for applying the minimum class size requirement apply to the employees offered the
HRA in the new hire subclass. In this case, because the subdivision of the new hire full-time subclass is based on rating areas;
a class based on rating areas is an applicable class subject to the minimum class size requirement; and the employees in one
rating area are to be offered the HRA, while the employees in the other rating area are offered the traditional group health plan,
the minimum class size requirement would apply on and after the date of the subdivision. Further, the minimum class size
requirement would not be satisfied, because the applicable class size minimum for Plan Sponsor F would be 20, and oNy 15
employees in rating area 2 would be offered the HRA.

(viii) Example 8: New full-time employee class subdivided based on state--(A) Facts. The facts are the same as in
paragraph (~(2J(vii) of this section (Example ~, except that for the 2025 plan year, Plan Sponsor F intends to subdivide the new
hire, full-time class so that those in State 1. will be offered the traditional group health plan and those in Sta[e 2 will each 6e
offered an HRA on the same terms.

(B) Conclusion. The same terms requirement of paragraph (c)(3) of this section is satisfied in this paragraph (fl(2)(viii)
(Example 8j because even though the new hire subclass has been subdivided, it has been subdivided in a manner that is not
subject to the minimum class size requirement as the subdivision is based on the entire state.

(ix) Example 9: New fu/I-time employees and part-time employees of/ered HRA-(A) Facts. In .2021, Plan Sponsor G offers
its full-time employees a traditional group health plan and does not offer coverage to its paR-time employees. For the 2022 plan
year, Plan Sponsor G offere Rs full-time employees hired on or after January 1, 2022, and all of its part-time employees,
including those hired before January 1, 2022, and those hired on and after January 1, 2022, an HRA on the same terms, and it
continues to offer its full-time employees hired before January 1, 2022, a traditional group health plan.

(B) Conclusion. The minimum class size requirement applies to the part-time employees offered the HRA in 2022 because
the class is being offered an HRA; the special rule for new hires does not apply (because this class was not previously offered a
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traditional group health plan) and so it is not a new hire subclass exempt from the minimum class size requirement; another
class of employees(that is, full-time hired before January 1, 2022) are being offered a traditional group health plan; and the
part-time employee class is generally an applicable classes that is subject to the minimum class size requirement. However,
because the full-time, new hire subclass is based on the special rule for new hires, the minimum class size requirement does
not apply to full-time new hires offered an HRA in 2022.

(g) Applicability date. This section applies to plan years beginning on or after January 1, 2020...

[T.D. 9867. 84 FR 28987, June 20.2019]
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Title 29 —. Subtifle ~ —~ Chapter XXV —. Subchapter L y Part 2590 —, Subpart B —. §2590.702-2

Title 29: Labor
PART 2590—RULES AND REGULATIONS FOR GROUP HEALTH PLANS
Subpart B—Neatth Coverage Portability, Nondiscrimination, and Renewability

§2590.702-2 Special rule allowing integretion of Health Reimbursement Arcangements (HRAs) and other account-
based group health plans with individual health insurance coverage and Medicare and prohibiting discrimination in
HRAs and other account-based group health plans.

(a) Scope. This section applies to health reimbursement arrangements (HR4s) and other account-based group health
plans, as defined in. §2590.715-2711(d)(6)(i) of this part. For ease of reference, the term "HRA" is used in this sectiomto include

-other account-based group health plans. For relatedregulations, see 26 CFR 1.36&2(c)(3)(i) and (c)(5), 29 CFR 2510.3-1Q),
and 45 CFR 155.420.

(b) Purpose. This section provides the conditions that an HRA must satisry in order to be integrated with individual health
insurance coverage for purposes of Public Heath Service Act (PHS Act) sections 2711 and 2713 and §2590.715-2711(d)(4) of
this part (referred to as an individual coverage HRA). This section also allows an individual coverage HRA to be integrated with
Medicare for purposes of PHS Act sections 2711 and 2713 and §2590.715-2711(d)(4), subject to the conditions provided in this
section (see paragraph (e) of this section). Some of the conditions set forth in this section specifically relate to compliance with
PHS Rct sections 2711 and 2713 and some relate to the effect of having or being offered an individual coverage HRA on
eligibiitty for the premium tax credit under section 36B of the Code. In addition, this section provides conditions that an
individual coverage.HRA must satisfy in order to comply with the nondiscrimination provisions in ERISA section 702 and PHS
Act section 2705 (which is incorporatedin ERISA section 715) and that are consistent with the provisions of the Patient
Protection and Affordable Care Act, Public Law 111-148 (124 Stat. 119 (2010)), and the Health Care and Education
Reconciliation'Act of 201Q Public law 111-152 (124 Stat. 1029 (2010)), each as amended, that are designed to create a
competitive individual market. These conditions are intended to prevent an HRA plan sponsor from intentionally or
unintentionally, tlirectty or indirectly, steering any participants or dependents with adverse health factors away from its
tradkional group health plan, if any, and toward individual health insurance coverage.

(c).General rule. An HRA will be considered. to.6e integrated with individual health-insurance coverage for purposes of PHS
Act sections 2711.and 2713 and.§2590.715-2711(d)(4) of this. part andwill not be considered to discriminate in violation of
ERISA section 702 and PHS Act section 2705 solely because it is integrated with individual health insurance coverage,
provided that the conditions of this paragraph (c) are satisfied. See. paragraph. (e) of this. section for how these conditions. apply
to an individual coverage: HRA.integratetl with Medicare. For purposes of this section, medical care expenses means medical
care expenses as defined in §2590.715-2711(d)(6)(ii) of this part and Exchange means Exchange as defined in 45 CFR 155.20.

(1) Enrollment in individual health insurance cove2ge—(i) In general The HRA must require that the participant and any
dependents) are enrolled in individual health insurence coverage that is subject to and complies with the requirements in PHS
Act sections 2711 (andg2590715-2711(a)(2) of this part) and PHS Act section 2713 {and §2590715-2713(a)(1) of this part),
for each month that the individuals) are covered by the HRA. For purposes of this paragraph.(c), all individual health insurance
coverage, except for individual health insurance coverage that consists solely of excepted benefits, is treated as being subject
to and complying withPHS Act sections 2711 and 2713. References to individual health insurance coverage in this paragraph
(c) do not include individual health insurance coverage that consists solely of excepted benefits.

(ii) Forfeiture. The HRA must provide that if any individual covered by the HRA ceases to be covered 6y individaai health
insurance coverage, the HRA will not reimburse medical care expenses that are incurred by that individual after the individual
health insurance coverage ceases. In addition, if thepart~cipant and all dependents coveredby. the participants HRA cease to
be cove~ed.6y individual health insurance coverage, the participant must forfeit the HRA. In either case, the HRA must
reimburse medical care expenses incurred by theindividual prior to the cessation of individual health insurence coverage to the
extent the medical care expenses are otherwise covered by the HRA, but the HRA may limit the period to submit medical care
expenses for reimbursement to a reasonable specified time period. If a participant or dependent loses coverage under the HRA
for a reason other than cessation of i~dividuai health insurence coverage, COBRA and other continuation coverage
requirements may apply.

(iii) Grace periods and retroactive termination of individual health insurance coverage. In the event an individual is initially
enrolled in individual health insurance coverage and subsequently timely fails to. pay premiums for the coverage, with the result
that the individual is in a grace period, the individual is considered to be enrolled in individual health insurance coverage for
purposes of this paragraph .(c)(1) and the individual coverage HRA must reimburse medical care expenses incurred by the
individual during that time period to the extent the medical care expenses are otherwise covered by the HRA. if the individual
fails to pay the applicable. premiums) by the end of the grace periodand the coverage is cancelled or terminated, including
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retroactively, or if tfie individual health insurance coverage is cancelled or terminated retroactively for some other reason (for
example, a rescission), an individual coverage HRA must require that a paRicipant notify the HRA that coverage has been
cancelled or terminated and the date on which the cancellation or termination is effective. After the individual coverage HR4
has received the notice of cancellation or termination, the HRA may not reimburse medical care expenses incurred on and after
the date the individual health insurance coverage was cancelled or terminated, which is considered to be the date of termination
of coverage under the HRA.

(2) No traditional group health plan maybe offered to same participants. To the extent a plan sponsor offers any class of
employees (as defined in paragraph (d) of this section) an individual coverage HRA, the plan sponsor may not also offer a
traditional group health plan to the same class of employees, except as provided in paragraph (d)(5) of this section. For
purposes of this section, a traditional group health plan is any group health plan other than either an account-based group
healthplan or a group health plan that consists solely of excepted benefits. Therefore, a plan sponsor may not offer a choice
between an individual coverage HRA or a traditional group health plan to any participant or dependent.

(3) Same terms requirement—(i) /n general. If a plan sponsor offers an individual coverage HRA to a class of employees
described in paragraph (d) of this section, the HRA must be offered on the same terms to all participants within the class,
except as provided in paragraphs (c)(3)(ii) through (vi) and (d)(5) of this section.

(ii) Carryover amounts, salary reduction arrangements, and transfer amounts. Amounts that are not used to reimburse
medical care expenses for any plan year that are made available to participants in later plan years are disregarded forpurposes
of determining whether an HRA is offered on the same terms, provided that the method for determining whether participants
have access to unused amounts in future years, and the methodology and formula for determining the amounts of unused
funds which they may access in future. years, is the same for ail participants in a class of employees. in addition, the ability to
pay the portion of the premium for individual health insurance coverage that is not covered by the HRA, if any, by using a salary
reduction arrangement under section 125 of the Code is considered to be a term of the HRA for purposes of this paragraph (c)
(3). Therefore, an HRA is not provided on the same terms unless the salary reduction arrangement, if made available to any
participant in a class of employees, is made available on the same terms to all participants (other than former employees, as
def ned in paragraph (c)(3)(iv) of this section) in the class of employees. Further, to the extent that a participant in an individual
coverage HR4 was previously covered by another HRA and the current individual coverage HRA makes available amounts that
were not used to reimburse medical care expenses under the prior HRA (transferred amounts), the transferred amounts are
disregarded for purposes of determining whether the HRA is offered on the same terms, provided that if the HRA makes
available transferred amounts, it does so on the same terms for all part cipants in the lass of employees.

(iii) Permitted variation. An HRA does not fail to be provided on the same terms solely because the maximum dollar amount
made available to participants in a class of employees to reimburse medical care expenses for any plan year increases in
accordance with paragraph (c)(3)(iii)(A) or (B) of this section.

(A) Variation due to number of dependents. An HRA does not fail to be provided on the same terms to participants in a
classofemployees solely because themaximum dollaramount made available tothose participants to reimbursemedical care
expenses for any plan year increases as the number of the participanPs dependents who are covered under the HRA
increases, so Tong as the same maximum dollar amount attributable to the increase in family size is made available to all
participants in that class of employees with the same number of dependents covered by the HRA.

(B) Variation due to age. An HRA does not fail to be provided on the same terms to participants in a class of employees
solely because the maximum dollar amount made available under the terms of the HRA to those participants to reimburse
medical careexpenses for any plan year increases as the age of the participant increases, so long as the requirements in
paragraphs (c)(3)(iii)(B)(i) and (2) of this sectionare satisfied. For the puryose of this paragraph (c)(3)(iii)(8), the plan sponsor
may determine the age of the participant using any reasonable method for a plan year, so long as the plan sponsor determines
each participanPs age for the purpose of this paragraph (c)(3)(iii)(B) using the same method for ail participants in the class of
employees for the plan year and the method is determined prior to the plan year.

(1) The same maximum dollar amount attributable to the increase in age is made available to all participants who are the
same age.

(2) The maximum dollar amount made available to the oldest participants) is not more than three times the maximum
dollar amount made available to the youngest participant(s).

(iv) Former employees. An HRA does not tali to be treated as provided on the same terms if the plan sponsor offers [he
HRA to some, but not all, former employees within a class of employees. However, if a plan sponsor offers the HRA to one or
more former employees within a class of employees, the HRA must be offered to the former employees) on the same terms as
to all other employees within the class, except as provided in paragraph (c)(3)(ii) of this section. For purposes of this section, a
former employee is an employee who is no longer performing services for the employer.

(v) New employees or new dependents. For a participant whose coverage under the HRA becomes effective later than the
first day of the plan year, the HRA does not fail to be treated as being provided on the same terms to the participant if the
maximum dollar amount made available to the participant either is the same as the maximum dollar amount made available to
participants in the participants class of employees whose coverage became effective as of the f rst day of the plan year, or is
pro-rated consistent with the portion of the plan year in which the participant is covered by the HRA. Similarly, if the HRA
provides for variation in the maximum amount made available to participants in a class of employees based on the number of a
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participants dependents covered by the HRA, and the number of a participant's dependents covered by the HRA changes
during a planyear (either increasing or decreasing), the HRA does not fail to be treated as being provided on the same terms to
the participant if the'maximum dollar amount made available to the participant either is the same as the maximum dollar amount
made available to participants in the participants class of employees who had the same number of dependents covered by the
HRA on the first day of the plan year or is pro-rated for the remainder of the plan year after the change in the number of the
participanfs dependents covered by the HRA consistent with the portion of the plan year in which that number of dependents
are covered by the HRA. The method the HRA uses to determine amounts made available for participants whose coverage
underthe HRA is effective later than the first day of the plan year or who have changes in the number of dependents covered
by the HRA during a plan year must be the same for all participants in the lass of employees and the method must be
determined prior to the beginning of the plan yeas

(vi) HSA-compatible HRQs. An HRA does not fail to be treated as provided on the same terms if the plan sponsor offers
participants in a class of employees a choice behveen an HSA-compatible individual coverage HRA and an individual coverage
HRA that is not HSA compatible, provided both types of HRAs are offered to all participants in the class of employees on the
same terms. For the purpose of this paragraph (c)(3)(vi), an HSA-compatible individual coverage HRA is an individual coverage
HRA that is limited in accordance with applicable guidance under section 223 of the Code such that an individual covered by
such an HRA is not disqualified from being an eligible individual under section 223 of the Code.

(vii) Examples. The following examples illustrate the provisions of this paragraph (c)(3), without taking into account the
provisions of paragraph (d) of this section. In each example, the HRA is an individual coverage HRA that has a calendar year
plan year and may reimburse any medical care expenses, including premiums for individual health insurance coverage (except
as provided in paragraph (c)(3)(vii)(E) of this section (Example 5)). Further, in each example, assume the HRA is offered on the
same terms, except as otherwisespecified in the example and that no participants or dependents are Medicare beneficiaries.

(A) Example 7: Carryover amounts permitted—(1) Facts. For 2020 antl again for 2027, Plan SponsorA offere all employees $7,000 each in an
HR4, and the HRA provides that amounts that are unusetl at the end of a plan year may be carried over to the next plan year, with no restrictions on
the use of the carryover amounts compared to the use of newly available amounts. At the end of 2020, some employees have used all of the funds in.
their HRAs, while ocher employees have balances remaining that range from $500 to $1,750 that are carried over to 2021 for those employees.

(2) Conclusion. The same terms requirement of this paragraph (c)(3) is satisfied in this paragraph (c)(3)(vii)(A) (Example 1) for 2020 because Plan
SponsorA offers all employees the same amount, $7,000, in an HRA for that year. The same terms requirement is also satisfied for 2021 because
Plan SponsorA again offers all employees the same amount for that year, and the carryover amounts that some employees have are disregarded in
applying [he same terms requirement because the amount of the cartyover for each employee (that employee's balance) and each employee's access
to the cartyover amounts is based on the same terms.

(6) Example 2: Employees hired after the first day o/the plan year—(1) Facts. For 2020, Plan Sponsor B offers all employees employed on
January t, 2020, $7,000 each in an HRA for the plan year. Employees hired after January 1, 2020, are eligible [o enroll in the HRA with an effective
date of the first day of the month following their date of hire, as long as they have enrolled in individual health insurance coverage effective on or before
[ha[ date, and the amount offered to these employees is prorated based on the number of months remaining in the plan year, including the month
which includes their coverege effective date...

(2) Conclusion. The same terrns requirementof this paragraph (c)(3) is satisfied in this paragraph (c)(3)(vii)(B) (Example 2) for 2020 because Plan
Sponsor B offers all employees employed on the first day of the plan year the same amount, $7,000, in an HRA for that plan year and all employees
hired after January 1, 2020, apro-rata amount based on the portion of fhe plan year during which they are enrolled in the HRA.

(C) Example 3: HRA amounts offered vary based on number o/dependents—(1) Facts. For 2020, Plan Sponsor C offers its employees the
following amounts in an HR4: $1,500, it the employee is the only individual covered by the HR4; $3,500, if the employee and one dependent are
covered by the HR4; and $5,000, if [he employee and more than one dependent are covered by the HRA.

(2) Conclusion. The same terms requirement of this paragraph (c)(3) is satisfed in [his paregreph (c)(3)(vii)(C) (Example 3) because paragraph (c)
(3)(iii)jA) of this section allows the maximum dollar amount made available in an HRA to increase as the number of the participant's dependents
covered by the HRA increases and Plan Sponsor C makes the same amount available to each employee with the same number of dependents
covered by the HRA.

(D) Euample 4: HRA amounts offered vary based on increases in employees' ages—(7) Facts. For 2020, Plan Sponsor D offers its employees the
following amounts in an HRA: $1,000 each for employees age 25 to 35; $2,000 each for employees age 36 to 45; $2,500 each for employees age 46
to 55; and $4,000 each foremployees over age 55.

(2) Conclusion. The same terms requirement of this paragraph (c)(3) is not satisfied in this paragraph (c)(3)(vii)(D) (Example 4) because the terms
of the HRA provide [he oldest participants (those over age 55j with more than three times the amount made available to the youngest participants
(those ages 25 to 35), in violation of paragraph (c)(3)(iii)(B)(2) of this section.

(E) F~rample 5: Application o~same terms requirement to premium only HRA—(1) Facts. For 2020, Plan Sponsor E offers its employees an HRA
that reimburses onty premiums for intlivitlual health insurance coverage, up to $10,000 for the year. Employee A enrolls in intlivitlual health insurance
coverage with a $5,000 premium for the year and is reimbureed $5,000 from the HRA. Employee B enrols in individual health insurance coverage with
an $8,000 premium for the year and is reimbursed $8,000 from the HRA.

(2) Conclusion. The same terms requirement of this paragraph (c)(3) is satisfed in this paragraph (c)(3)(vii)(E) (Example ~ because Plan Sponsor
E offers [he HRA on the same terms to all employees, notwithstanding that some employees receive a greater amount of reimbureement than others
based on the cost of the individual health insurance coverage selected 6y the employee.

(4) Opt out. Under the terms of the HRA, a participant who is otherwise eligible for coverage must be permitted to opt out of
and waive future reimbursements on behalf of the participant and all dependents eligible for the HRA from the HRA once, and
only once, with respect to each plan year. The HRA may establish timeframes for enrollment in (and opting out o~ the HRA but,
in general, the opportunity to opt out must be provided in advance of the first day of the plan year. For participants who become
eligible to participate in the HRA on a date other than the first day of the plan year (or who become eligible fewerthan 90 days
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prior to the plan year or for whom the notice under paragraph (c)(6) of this section is required to be provided as set forth in
paragraph (c)(6)(i)(C) of this section), or for a dependent who newly becomes eligible during the plan year, this opportunity
must be provided during the applicable HRA enrollment periods) established by the HRA for these individuals. Further, under
the terms of the HRA, upon termination of employment, for a participant who is covered by the HRA, either the remaining
amounts in the HRA must be forfeited or the participant must be permitted to permanentty opt out of and waive future
reimbursements from the HRA on behalf of the participant and all dependents covered by the HR4.

(5) Reasonable procedures forcove2ge substantiation—(i) Substantiation of individual health insurance coverage for the
plaq year. The HRA must implement, and comply with, reasonable procedures to substantiate that participants and each
dependent covered by the HRA are, or will be, enrolled in individual health insurance coverage for the plan year (or for the
portion of the play year the individual is covered by the HRA, if applicable). The HRA may establish the date by which this
substantiation must be provided, but, in general, the date may be no later than thefirst day of the plan year. However, for a
participant who is not eligible to participate in the HRA on the first day of the plan year (or who becomes eligible fewer than 90
days prior to the plan year or for whom the notice under paragraph (c)(6) of this section is required to be provided as set forth in
paragraph (c)(6)(i){C) of this section), the HRA may establish the dateby which this substantiation must be provided, but that
date may be no Iatee than the date the HRA coverage begins. Similarly, for a participant who adds a new dependent during the
planyear, the HRA may establish the date by which this substantiation must be provided, but the date may be no later than the
date the HRA coverage for the new dependent begins; however, to the extent the dependents coverage under the HRA is
effective retroactively, the HRA may establish a reasonable time by which this substantiation is required, but must require it be
provided before the HRA will reimburse any medical care expense for the newly added dependent. The reasonable procedures
an HRA may use to implement the substantiation requirement set forth in this paragraph (c)(5)(i) may include a requirement that
a participant substantiate enrollment by providing either:

(A) A document from a third party (for example, the issuer or an Exchange) showing that the participant and any
dependents covered by the HRA are, or will be, enrolled in individual health insurance coverage (for example, an insurance
card or an explanation of benefits document pertaining to the relevant time period or documentation from the Exchange
showing that the individual has completed the application and plan selection); or

(B) An attestation by the participant stating that the participant and dependents) covered by the HRA are, or will be,
enrolled in individual health insurance coverage, the date coverage began or will begin, and the name of the provider of the
coverage.

(ii) Coverage substantiation with each request for reimbursement of medical care expenses. Following the initial
substantiation ofcoverage, with each new request for reimbursement of an incurred medical care expense for the same plan
year, the HRA may not reimburse a participant for any medical care expenses unless, prior to each reimbursement, the
participant substantiates that the individual on whose behalf medical care expenses are requested to be reimbursed continues
to be enrolled in individual health insurance coverage for the month during which the medical care expenses were incurred. The
HRA must implement, and comply with, reasonable procedures to satisfy this requirement.This substantiation may be in the

-form of a written attestation by dhe participant, which maybe part of4he form used to request reimbursement, ora document
from a third party (for example, a healthinsuranceissuer) showing that the partiapant orthedependent, if applicable, are or
were enrolled in individual health insurance coverage for the applicable month.

(iii) Re/lance on substantiation. For purposes of this paragraph. (c)(5), amHRA may rely on the participants documentation
or attestation unless the HRA, its plan sponsor, or any other entity acting in an o~cial capacity on behalf of the HRA has actual
knowledge that any individual covered by the HRA is not, or will not be, enrolled in individual health insurance coverage for the
plan year (or. applicable portion of the plan year) or the month,.as applicable.

(6) Notice requirement—(i) Timing. The HRA must provide a written notice to each participant:

(A) At least 90 calendar days before the beginning ofeach plan year for any participant who is not described in either
paragraph (c)(6)(ij(B) or (C) of this section;

{B) No later than the date on which the HRA may first take effect for the participant, for any participant who is not eligible to
participate at the beginning of the plan year (or is not eligible to participate at the time the notice is provided at least 90 calendar
days before the beginning of the plan yearpursuant to paragraph.(c)(6)(i)(A) of this section); or

(C) No later than the date on which the HRA may first take effect for the participant, for any participant who is employed by
an employer that is first established Tess than 120 days before the beginning of the first plan year of the HRA; this paragraph (c)
(6)(i)(C) applies only with respect to the first plan year ofthe HRA.

(ii) Content. The notice must include all the information described in this paragraph (c)(6)(ii) (and may include any
additional information that does not conflict with that information). To the extent that the Departments of the Treasury, Labor
and Health and Human Services provide model notice language for certain elements of this required notice, HRAs are
permitted, but not required, to use the model language.

(A) A description of the terms of the HRA, including the maximum dollar amount available for each participant (including the
self-oily HRA amount available for the plan year (or the maximum dollar amount available for the plan year if the HRA provides
for reimbursements up to a single dollar amount regardless of whether a participant has self-only or other than self-only
coverage)), any rules regarding the proration of the maximum dollar amount applicable to any participant (or dependent, if
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applicable) who is not eligible to participate in the HRA for the entire plan year, whether (and which o~ the participants
dependents are eligible for the HRA, a statement that there are different kinds of HRAs (including a qualified small employer
health reimbursement arrangement) and the HRA being offered is an individual coverage HRA, a statement that the HRA
requires the participant and any covered dependents to be enrolled in individual health insurance coverage (or Medicare Part A
and B or Medicare Part C, if applicable), a statement that the coverage in which the participant and any covered dependents
must be enrolled cannot be short-term, limited-duration insurance or consist solely of excepted benefits, a statement that
individual health insurance coverage in which the participant and any covered dependents are enrolled is not subject to the
EmQloyee Retirement income Security Act if the conditions under §2510.3-1 (I) of this chapter are satisfied, the date as of which
coverage under the HRA may f rst become effective (both for participants whose coverage will become effective on the first day
of the plan year and for participants whose HRA coverage may become effective at a later date), the dates on which the HRA
plan year begins and ends, and the dates on which the amounts newly made available under the HRA will be made available.

(B) A statement of the right of the participant to opt out of and waive future reimbursements from the HRA, as set forth
under paragraph. (c)(4) of this section.

(C) A description of the potential availability of the premium tax credit if the participant opts out of and waives future
reimbursements from the HRA and the HRA is not affordable for one or more months under 26 CFR 1.366-2(c)(5), a statement
that even if the participant opts out of and waives future reimbursements from an HRA, the offer will prohibit the participant
(and, potentially, the participants dependents) from receiving a premium tax credit for the participanPs coverage (or the
dependents coverage, if applicable) on an Exchange for any month that the HRA is affordable under 26 CFR 1.36&2(c)(5), a
statement describing how the participant may find assistance with determining affordability, a statement that, if the participant is
a former employee, the offer of the HRA does not render the participant (or the participant's dependents, if applicable) ineligible
for thepremium tax credit regardless of whether it is affordable under 26 CFR 1.366-2(c)(5), and a statement that if the
participant or dependent is enrolled in Medicare, he or she is ineligible for the premium tax credit without regard to the offeror
acceptance of the HRA;

(D) A statement that if the participant accepts the HRA, the participant may not claim a premium tax credit for the
participan£s Exchange coverage for any month the HRA may be used to reimburse medical care expenses of the participant,
and a premium t~ credit may not be claimed for the Exchange coverage of the participants dependents for any month the
HRA may beused to reimburse medical care expenses of the dependents.

(E) A statement that the participant must inform any Exchange to which the participant applies for advance payments of the
premium tax credit of the availability of the HRA; the self-only HRA amount available for the HRA plan year (or the maximum
dollar amount available for the plan year if the HRA provides for reimbursements up to a single dollar amount regardless of
whetheraparticipant has self-only or other than self-only coverage) as set forth in the written notice in accordance with
paragraph (c)(6)(iij(A) of this section. whether the HRA is also available to the participant's dependents and if so, which ones;
the date as ofwhich coverage under the HRA may first become effective; the date on which the plan year begins and the date
on which it ends; and whether the participant is a current employee or former employee.

(F) A statement that the participant should retain the written notice because it may be needed to determine whether the
participant is allowed a premium tax credit on the participanPs individual income tax return..

(G) A statement that the HRA may not reimburse any medical care expense unless the substantiation requirement set forth
in paragraph (c)(5)(ii) of this section is satisfied and a statement that the participant must also provide the substantiation
required by paragraph.(c)(5)(i) of this section..

(H) A statement that if the individual health insurance coverage (or coverage under Medicare Part A and B or Medicare
Part C) of aparticipant or dependent ceases, the HRA will not reimburse any medical care expenses that are incurred by the
participant or dependent, as applicable, after the coverage ceases, and a statement that the participant must inform the HRA if
the participants or dependents individual health insurance coverage (or coverage under Medicare Part A and B or Medicare
Part C) is cancelled or terminated retroactively and the date on which the cancellation or termination is effective.

(I) The contact information (including a phone number) for an individual or a group of individuals who participants may
contact in order to receive additional information regarding the HRA. The plan sponsor may determine which individual or group
of individuals is best suited to be the specified contact

(J) A statement of availabiliTy of a special enrollment period to enroll in or change individual heakh insurance coverage,
through or outside of an Exchange, for theparticipant snd any dependents who newly gain access to the HRA and are not
already coveredby the HRA..

(d) Classes of emp/oyees—(t) In general. This paragraph (d) sets forth the rules for determining classes of employees.
Paragraph.(d)(2) of this section sets forth the specific classes of employees; paragraph (d)(3) of this section sets forth a
minimum class size requirement that applies in certain circumstances; paragraph (d)(4) of this section sels forth rules regarding
the definition of "full-time employees," "part-time employees," and "seasonal employees"; paragraph (d)(5) of this section sets
forth a special rule for new hires; and paragraph (d)(6) of this section addresses student premium reduction arrangements. For
purposes of this section, including determining classes under this paragraph (d), the employeris the common law employer and
is determined without regard to the rules under sections 414(b), (c), (m), and (o) of the Code that would treat the common law
employer as a single employer with certain other entities.
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(2) List of c/asses. Participants may be treated as belonging to a class of employees based on whether they are, or are not,
included in the lasses described in this paragraph (d)(2). If the individual coverage HRA is offered to former employees, former
employees are considered to be in the same class in which they were included immediately before separation from service.
Before eachplan year, a p~a~ sponsor must determine for the plan year which classes of employees it intends to treat
separately and the definition of the relevant classes) it will apply, to the extent these regulations permit a choice. After the
classes and the definitions of the classes are established for a plan year, a plan sponsor may not make changes to the classes
of employees or the definitions of those relevant classes with respell to that plan yeas

(i) Fuil-time employees, defined at the election of the plan sponsor to mean either full-time employees under section 4980H
of the Code (and 26 CFR 54.4980H-1(a)(21)) oremployees who are not part-time employees (as described in 26 CFR 1.105-11
f~)(2)(iii)(~));

(ii) Part-time employees, defined at the election of the plan sponsor to mean either employees who are not full-time
employees under section 4980H of the Code (and under 26 CFR 54.4980H-1 (a)(21) (which defines full-time employee)) or
employees who are part-time employeesas described in 26 CFR 1.105-11{c)(2)(iii)(C);

(iii) Employees who are paid on a salary basis;

(iv) Non-salaried employees (suchas, for example, hourly employees);

(v) Employees whose primary site of employment is in the same rating area as defined in 45 CFR 147.102(b);

(vi) Seasonal employees, defined at the election of the plan sponsor to mean seasonal employees as described in either
26 CFR 54.4980H-1(a)(38) or 26 CFR 1.105-11(c)(2)(iii)(C);

(vii) Employees included in a unit of employees covered by a particular collective bargaining agreement (or an appropriate
related participation agreement) in which the plan sponsor participates (as described in 26 CFR 1.105-11(c)(2)(iii)(Dp;

(viii) Employees who have not satisfied a waiting period for coverage (if the waiting period complies with §2590.715-2708
of this part).

(ix) Non-resident aliens with no U.S: based income (as described in 26 CFR 1.105-11(c)(2)(iii)(E));

(x) Employees who, under all the facts and circumstances, are employees of an entity that hired the employees for
temporary placement at an entity that is not the common Iaw employer of the employees and that is not treated as a single
employer with the entity that hired the employees for temporary placement under section 444(b), (c), (m), ar.(o) of the Code; or

(xi) A group of participants described as a combination of two or more of the classes of employees set forth in paragraphs
(d)(2)(i) through (x) of this section.

(3) Minimum class size requirement—(i) In general. If a dasspf employees is subject to the minimum lass size
requirement as set forth in this paragraph (d)(3), the class must consist of at least a minimum number of employees (as
described inparagraphs (d)(3)(iii) and (iv) of this section), otherwise, the plan sponsor may not treat that class as a separate
class of employees. Paragraph (d)(3)(ii) of this section sets forth the circumstances in which the minimum class size
requirement applies to a class of employees, paragraph (d)(3)(iii) of this section sets forth the rules for determining the
applicable lass size minimum, and paragraph (d)(3)(iv) of this section sets forth4he rules for a plan sponsor to determine if it
satisfies the minimum class size requirement with respect to a lass of employees..

(ii) Circumstances in which minimum class size requirement applies—(A) The minimum class size requirement applies only
if a plan sponsor offers a traditionalgroup health plan to one or more classes of employees and offers an individual coverage
HRA to one or more other lasses of employees

(B) The minimum class size requirement does not apply to a class of employees offered a traditional group health plan or a
class of employees offered no coverage..

(C) The minimum class size requirement applies to a class of employees offered art individual coverage HRA if the class is
full-time employees, part-timeemployees, salaried employees, non-salaried employees, or employees whose primary site of
employment is in the same rating area (described in paragraph (d)(2)(i), (ii), (iii), (iv), or (v) of this section, respectively, and
referred to collectively as the applicable classes or individually as an applicable class), except that:.

(1) In the case of the class of employees whose primary site of employment is in the same rating area (as described in
paragraph (d)(2)(v) of this section), the minimum class size requirement does not apply if the geographic area defining the class
is a State. or a combination of hvo or more. entire States; and

(2) In the case of the classes of employees that are full-time employees and part-time employees (as described in
paragraphs (d)(2)(i) and (ii) of this section, respectively), the minimum class size requirement applies only to those classes (and
the classes are only applicable classes) if the employees in one such class are offered a traditional group health plan while the
employees in the other such class are offered an individual coverage HRA. In such a case, the minimum class size requirement
applies only to the class offered an individual coverage HRA.
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(D) A lass of employees offered an individual coverage HRA is also subject to the minimum class size requirement if the
class is a class of employees created by combining at least one of the applicable classes (as defined in paragraph (d)(3)(ii)(C)
of this section) with any other class, except that the minimum class size requirement shall not appry to a class that is the resu@
of a combination of one of the applicable classes and a class ofemployeeswho have not satisfied a waiting period (as
described in paragraph (d)(2)(viii) of this section).

(iii) Determination of the applicable class size minimum—(A) M general. The minimum number of employees that must be
in a lass of employees that is subject to the minimum class size requirement (the applicable class size minimum) is determined
prior to the beginning of the plan year for each plan year of the individual coverage HRA and is:

(i) 10, for an employer with fewer than 100 employees;

(2) A number, rounded down to a whole number, equal to 10 percent of the total number of employees, for an employer
with 100 to 200 employees; and

j3) 20, for an employer with more than 200 employees

(B) Determining employer size. For purposes of this paragraph (d)(3), the number of employees of an employer is
determined in advance of the plan year of the HRA based on the number of employees that the employer reasonably expects to
employ on the first day of the plan yeas

(iv) Determining if a class satisfies the app/icable class size minimum. For purposes of this paragraph (d)(3), whether a
class ofemployees satisfies the applicable class size minimum for a plan year of the individual coverage HRA is based on the
number of employees in the class offered the individual coverage HRA as of the first day of the plan year. Therefore, this
determination is not based on the number of employees that actually enroll in the individual coverage HRA, and this
determination is not affected by changes in the number of employees in the class during the plan year.

(4) Consistency requirement. For any plan year, a plan sponsor may define "full-time employee," "part-time employee," and
"seasonal employee" in accordance with the relevant provisions of sections 105(h) or 4980H of the Code, as set forth in
paragraphs (d)(2)(i), (ii), and (vi) of this section, ifi

(i) To the extent applicable under the HRA for the plan year, each of the three classes of employees are defined in
accordance with section 105(h) of the Code or each of the three classes of employees are defined in accordance with section
4980H of the Code foctheplan year; and

(ii) The HRA plan document sets forth the applicable definitions prior to the beginning of the plan year to which the.
definitions will apply.

(5) Specia/ ru/e foroew hires—(i) /n general. Notwithstanding paragraphs (c)(2) and (3) of this section, a plan sponsor that
offers a traditional group healthplanto aclass of employees may prospectively offer theemp~oyees in that class of employees
who are hired on or. after a certain future date (the new hire date) an individual coverage NRA (with this group of employees
refereed to as the new hire subclass), while continuing to offer employees in that class of employees who are hired before the
new hire date a traditional group health plan (with the rule set forth in`this sentence referred to as the special rule for new hires).
For the new hire subclass, the individual coverage HRA must be offered on the same terms to all participants within the
subclass, in accordance with paragraph (c)(3) of this section. In accordance with paragraph (c)(2) of this section, a plan
sponsor may not offer a choice between an individual coverage HRA or a traditional group health plan to any employee in the
new hire subclass or to any employee in the lass who is not a member of the new hire subclass.

(ii) New hire date. A plan sponsor may set the new hire date for a class of employees prospectively as any date on or after
January 1, 2020. A plan sponsor may set different new hire dates prospectively for separate lasses of employees

(iii) Discontinuation of use of specia/rule fornew hires and multiple app/ications of the special rule for new hires. A plan
sponsor may discontinue use of the special rule for new hires at any time for any cuss of employees. In that case, the new hire
subclass is no longer treated as a separate subclass of employees. In the event a plan sponsor applies the special rule for new
hires to a class of employees and later discontinues use of the rule to the class of employees, the plansponsor may later apply
the rule if the application of the rule would be permitted under the rules for initial application of the special rule for new hires. If a
plan sponsor, in accordance with the requirements for the special rule for new hires, applies the rule to a class of employees
subsequent to any prior application and discontinuance of the. ryle to that class, the naw hire date must be prospective.

(iv) Application of the minimum class size requirement under the special rule for new hires. The minimum class size
requirement set forth in paragraph (d)(3) of this section does not apply to the new hire subclass. However, if a plan sponsor
subdivides the new hire subclass subsequent to creating the new hire subclass, the minimum class size requirement set forth in
paragraph (d)(3) of this section applies to any class of employees created by subdividing the new hire subclass, if the minimum
class size requirement otherwise applies..

(6) Student employees offered student premium reduction arrangements. For purposes of this section, if an institution of
higher education (as defined in the Higher Education Ad of 1965) offers a student employee a student premium reduction
arrangement, the employee is not considered to be part of the class of employees to which the employee would otherwise
belong. For the purpose of this paragraph (d)(6) and paragraph (~(1) of this section, a student premium reduction arrangement
is defined as any program offered by an institution of higher education under which the cost of insured orself-insured student
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health coverage is reduced for certain students through a credit, offset, reimbursement, stipend or similar arrangement. A
student employee offered a student premium reduction arzangement is also not counted for purposes of determining the
applicable class size minimum under paragraph (d)(3)(iii) of this section. If a student employee is not offered a student premium
reduction arrangement (including if the student employee is offered anindividuai coverage HRA instead), the student employee
is considered to be part of the class of employees to which the employee otherwise belongs and is counted for purposes of
determining the applicable lass size minimum under paragraph (d)(3)(iii) of this section.

(e) Integration of Individual Coverage HRAs with Medicare—(1) General rule. An individual coverage HRA wilt be
considered to be integrated with Medicare (and deemed to comply with PHS Act sections 2711 and 2713 and §2590.715-2711
(d)(4) of this part), provided that the conditions of paragraph (c) of this section are satisfied, subject to paragraph (e)(2) of this
section. Nothing in this section requiresthat a participant and his or her dependents all have the same type of coverage;
therefore, an individual coverage HRA may be integrated with Medicare for some individuals and with individual health
insurance coverage for others, including, for example, a participant enrolled in Medicare Part A and B or Part C and his or her
dependents enrolled in individual health insurence coverage.

(2) Application of conditions in paragraph (c) of this section—(i) In general. Except as provided in paragraph (e)(2)(ii) of this
section, inapplying the conditions of paragraph (c) of this section with respect to integration with Medicare, a reference to
"individual health insurance coverage" is deemed to refer to coverage under Medicare Part A and B or Part C. References in
this section to integration of an HRA with Medicare refer to integration of an :individual coverage HRA with Medicare Part A and
B orPart Q

(ii) Exceptions. For purposes of the statement regarding ERISA under the notice content element under paragraph (c)(6)(ii)
(A) ofthis section and the statement regarding the availability of a special enrollment period under the notice content element
under paragraph (c)(6)(ii)(J) of this section, the term individual heakh insurance coverage means only individual health
insurance coverage. and does not also mean coverage under Medicare Part A and B or Part C..

(~ Examples—(1) Examples regarding classes and the minimum class size requirement. The following examples illustrate
the provisions of paragraph (c)(3) of this section, taking into account the provisions of paragraphs (d)(1) through (4) and (d)(6)
of this section. In each example, the HRA is an individual coverage HRA that may reimburse any medical care expenses,
including premiums for individual health insurance coverage and it is assumed that no participants or dependents are Medicare
beneficiaries.

(i) Ezamp/e 7: Cogectively bargained employees oBered traditional group health plan; noncollectivelybaigained employees offered HRA—(A)
Facts. For 2020, Plan SponsorA offers its employees covered by a coileIXive bargaining agreement a traditional group health plan (as required by the
collective bargaining agreement) and all other employees (non-collectively bargained employees) each an HRA on the same terms.

(B) Conclusion. The same terms requirement of paregreph (c)(3) of this section is satisfied in this paragraph (~(1)(i) (Example 1) because
collectively bargained antl non-collectively bargained employees may be treated as different classes of employees, one of which may be offered a
traditional group health plan and the other of which maybe offered an intlividual coverage HR4, and Plan SponsorA offers the HR4 on the same
[ercns to all partcipants who are non-collectively bargained employees The minimum class size requirement does not apply tolhis. pa2graph.(~(1)(ij
(Example 1) even though Plan SponsorA offers one Gass a traditional group health plan and one lass the HRA because collectively bar9ainetl and
non-collectively bargained employees are not applicable Basses that are subject to the minimum Uass size requirement

(ii) Enample 2: Collectivety bargained employees in one unit offered traditional group health plan and in another unit oSeretl HRA—(A) Facts. For
2020, Plan Sponsor B offers its employees covered by a collective bargainin8 agreement with Local 100 a traditional group health plan (as required by
the collective bargaining agreement), and its employees covered by a collective bargaining agreement with Local 200 each an HRA on the same terms
(as required by the collective bargaining agreement)..

(B) Conclusion. The same terms requirement of paragraph (c)(3) of this section is satisfied in this paragraph (n(1)(ii) (Example 2) because [he
employees covered by the collective bargaining agreements with the two separate bargaining units (Local 100 and Local 200) may be treated as hvo
different classes of employees and Plan Sponsor B offers an HRA on the same terms to the participants covered by the agreement with Local 200. The
minimum class size requirement does not apply to this paragraph (~(1)(ii) (Example 2) even though Plan Sponsor 8 offers the Local 100 employees a
traditional group health plan and the Loca1200 employees an HRA because collectively bargained employees are not applicable classes that are
subject to the minimum Bass size requirement.

(iii) Euample 3: Emp/oyees in a waiting period offered no wverage; other employees oderetl an HRA—(A) Pacts. For 2020, Plan Sponsor C oRers
its employees who have completed a waiting period [hat complies with the requirements for waiting periods in §2590.715-2708 of this part each an
HRA on the same terms and does not offer coverage to its employees who have not completed the waiting period

(B) Conclusion. The same terms requirement of paragraph {c)(3) of this section is satisfied in this paragraph (~(1)Qii) (Example 3) because
employees who have completed a waiting period and employees who have not completed a waiting period may be treated as different classes and
Plan Sponsor C offers the HR4 on the same terms to all participants who have completed the waiting period. The minimum class size requirement
does riot apply to this paragraph (~(1)(iii) (Example 3) because Plan Sponsor C does riot offer ai least one class of employees a traditional group
health plan arid because the class of employees who have not completed a waiting period and the class of employees who have completed a waiting
period are not applicable classes that are subject to the minimum class size requirement.

(iv) Example 4: Employees in a waiting period offered an HRA; other employees offered a tretlitional group health plan—(A) Facts. For 2020, Plan
Sponsor D offers its employees who have completed a wailing period that complies with the requirements for waiting periods in §2590.715-2706 of this
part a traditional group health plan and offers its employees who have not completed the waiting period each an HRq on the same terms.

(B) Conclusion. The same terms requirement of paragraph (c)(3) of this section is satisfed in [his paragraph (~(1)(iv) (Example 4) because
employees who have completed a waiting period and employees who have not completed a waiting period may be treated as different classes and
Plan Sponsor D offers an HR4 on the same terms to all participants who have not completed the waiting period. The minimum class size requirement
does not apply to this paragraph (f)(1)(iv) (Example ~ even though Plan Sponsor D offers employees who have completed a waiting period a
traditional group health plan and employees who have not wmpleted a waiting period an HRA because the class of employees who have not
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completed a waiting period is not an applicable class that is subject to the minimum Gass size requirement (nor is the class made up of employees
who have completed the waiting period).

(v) Example 5: Staffing (rm employees temporarily placed with customers offered an HRA; other employees offered a tratlifional group health
plan--(A) Facfs. Plan Sponsor E is a staffing firm that places certain of its employees on temporary assignments with customers [ha[ are not the
common law employers of Plan Sponsor E's employees or treated as a single employer with Plan Sponsor E under section 474(b), (c), (m), or (o) of
[he Code (unrelated entities); other employees work in Plan Sponsor E's office managing [he staffing business (non-temporary employees). For 202q
Plan Sponsor E offers its employees who are on temporary assignments with customers each an HRA on the same terms. All other employees are
oNered a treditional group heaHh plan.

(B) Conclusion. The same terms requirement of paragreph (c)(3) of this segion is satisfied in this paragreph (~(1 )(v) (Example S) because the
employees who are hired for temporary placement at an unrelated entity and non-temporery employees of Plan Sponsor E may be treated as different
Gasses of employees and Plan Sponsor E offers an HRA on the same terms to all participants temporarily placed with customers. The minimum Bass
size requirement does not apply to this paragraph (~(1)(v) (Example 5) even though Plan Sponsor E offers one class a traditional group health plan
and one class the HRA because the class of employees hired for temporery placement is not an applicable class that is subject [o the minimum. class
size requirement (nor is the class made up ofnon-temporary employees).

(vi) Ezamp/e 6: SfaHing firm employees temporarily placed with cusfome~s in rating area 1 ofleretl an HRA; other employees offered a traditional
group health plan—(A) Facfs. The facts are the same as in paragraph (fj(1)(v) of this section (Example 5j, except that Plan Sponsor E has vrork sites
in rating area 1 and rating area 2, and it offers its 10 employees on temporary assignments with a work site in rating area 1 an HRA on the same
terms. Plan Sponsor E has 200 other employees in rating areas 1 and 2, including its non-temporary employees in rating areas 1 and 2 arid its
employees. on temporary assignments with a work site in rating area 2, all of whom are offered a traditional group health plan

(B) Conclusion. The same terms requirement of paragraph (c)(3) of this section is not sa[isfed in this paragraph (~(1)(vi) (Example 6) because,
even though the employees who are temporarily placed with customere generally may be treated as employees of a different class, because Plan
Sponsor E is also using a rating area to identify the Uass offered the HRA (which is an applicable class for the minimum class size requirement) and is
offering one class the HRA and another class the traditional group health plan, the minimum class size requirement applies to the class offered the
HRA, and the class offered the HRA fails to satisfy the minimum lass size requirement. Because Plan Sponsor E employs 210 employees, the
applicable class size minimum is 20, and the HRA is offered to only 10 employees

(vii) Euample 7: Employees in State 1 o/fe2d treditional group health plan; employees in State 2 offered HRA—(A) Facts. Plan Sponsor F
employs 45 employees whose work site is in State 1 and 7 employees whose primary site of employment is in State 2. For 2020, Plan Sponsor F offers
its 45 employees in State 1 a traditional group health plan, and each-of its 7 employees in State 2 an HRA on the same terms.

(B) Conclusion. The same terms requirement of paragraph (c)(3) of this section is satisfied in this paragraph (~(1)(vii) (Example 7) because Plan
Sponsor F offers the HRA on the same terms to all employees witfi a work site in State 2 and that class is a permissible class under paragraph (tl) of
this section. This is because employees whose work sites are in dHerent rating areas may be considered difterenl Gasses and a plan sponsor may
create a Gass of employees by combining classes of employees, including by combining employees whose work site is in one rating area with
employees whose work site is in a different rating area, or by combining all employees whose work site is in a state. The minimum class size
requirement does not apply to this paragraph (~(1)(vii) (Example n because the minimum class size requirement does not apply if the geogrephic area
def nin9 a Gass of employees is a state or a combination of two or more entire states

(viii) Example 8: Full-time seasonal employees ol7ered HRA; alt other full-time employees oBered traditional group health plan; part-time
employees offered no croverage—(A) Facts. Plan Sponsor G employs 6 lull-time seasonal employees, 75 full-time employees who are not seasonal
employees, and 5 part-time employees. Far 202, Plan Sponsor G offers each of its 6 full-time seasonal employees an HRq on the same terms, its 75
full-time employees who are not seasonal employees a traditional group health. plan, and offers nocoverageto itsS.part-timesmployees...

(8) Conclusion. The same terms requirement of paragreph (c)(3) of this section is satisFled in this paregraph (~(1)(viii) (F~ample 8) because full-
time seasonal employees and full-time employees who are not seasonal employees may 6e considered different classes and Plan Sponsor G offers
the HRA on the same terms to all full-time seasonal employees. The minimum class size requirement ctoes not apply to the class offered the HRA in
this paregraph (~(t)(viii) (Example 8) because part-time employees are not offered coverage arid full-lime employees are not an applicable class
subject to the minimum class size requirement if part-time employees are not offered coverage.

(ix) Eeample 9: Full-time employees in rating area 1 oXered traditional group health plan; full-time employees in rating area 2 o!/ered HRA; part-
time employees offered no coverage-(A) Facts. Plan Sponsor H employs 77 full-time employees and 70 part-time employees whose work site is in
rating area 1 and 552 full-time employees whose work site is in reting area 2. For 2020, Plan Sponsor H oRers its 17 full-time employees in rating area
7 a traditional group health plan arid each of its 552 full-time employees in rating area 2 an HRA on the same terms. Plan Sponsor H offers no
coverage to its 10 part-time employees in rating area 1. Plan Sponsor H reasonably expects to employ 569 employees on the first day of the HR4 plan
yeas

(B) Conclusion. The same terms requirement of paragreph (c)(3) of this section is satisfied in this paragraph (~(1)(ix) (Example 9) because
employees whose work sites are in different rating areas may be considered different Gasses and Plan Sponsor H offers the HRA on the same terms
to all full-time employees in rating area 2. The minimum class size requirement applies to the class offered the HRA in this paragraph (~(1)(ix)
(Example 9) because the minimum class size requirement applies to a class based on a geographic area unless the geographic area is a state or a
combination of two or more entire states. However, the minimum lass size requirement applies onty [o the Gass offered the HRA, and Pian Sponsor H
offers the HRA to the 552 full-lime employees in rating area 2 on the frst day of the plan year, satisfying the minimum class size requirement (because
the applicable Gass size minimum forPlan Sponsor H is 20).

(x) Example f 0: Employees in rating area 1 oNeretl HRA; emp/oyees in reting area 2 offered traditional group health plan—(A) Facts. The facts are
the same as in paragraph (~(1)(ix) of this section (Example 9) except that Plan Sponsor H offers its 17 full-time employees in rating area 1 the HRA
and o8ers its 552 full-time employees in rating area 2 the treditional group health plan.

(B) Conclusion. The same terms requirement of paregraph (c)(3) of this section is not safisfied in this paragraph (fj(7)(x) (Example 10) because,
even though employees whose work sites are in different rating areas generally may be considered different classes and Plan Sponsor H offers the
HRA on the same terms to all participants in rating area t, the HRA fails to satisfy the minimum class size requirement. Specifically, the minimum class
size requirement applies to this paragraph (~(7)(x) (Eramp/e 10) because the minimum class size requirement applies to a Gass based on a
geographic area unless the geographic area is a state or a combination of hvo or more entire states. Further, the applicable class size minimum for
Plan Sponsor H is 20 employees, and the HRA is only offered to the 17 full-time employees in rating area 1 on the firet day of the HRA plan year.

(xi) Example 1 is Employees in State 1 and rating area 1 oI State 2 o/fered HRA; employees in al/other rating areas of State 2 o(/eretl traditional
group health plan—(A) Facts. For 2020, Plan Sponsor I of/ers an HR4 on the same terms to a total of 200 employees it employs with work sites in
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State 1 and in rating area 1 of State 2. Plan Sponsor 1 offers a traditional group health plan to its 150 employees with work sites in other rating areas in
State 2. Plan Sponsor t reasonably expects to employ 350 employees on the first day of the. HRA plan yeas

(B) Conclusion. The same terms requirement of paragraph (c)(3) of this section is satisfietl in this paragraph (~(1)(xi) (Example 17). Plan Sponsor
may treat all of the employees with a work site in State 1 and rating area 1 of State 2 as a class of employees because employees whose work sites

are in different rating areas may be considered different classes and a plan sponsor may create a class of employees by combining classes of
employees, including by combining employees whose work site is in one rating area with a class of employees whose work site is in a different rating
area. The minimum Gass size requirement applies to the class of employees offered the HRA (made up of employees in State 1 and in rating area t of
State 2) because the minimum class size requirement applies [o a Gass based on a geo8raphic area unless the geogrephic area is a state or a
combination of hvo or more entire states. In this case, the class is made up of a state plus a reting area which is not the entire state. However, this
class satisfies the minimum class size requirement because the applicable class size minimum (or Plan Sponsor I is 20, and Plan Sponsor I offered [he
HRA to 200 employees on the f rs[ day of the plan yeas

(zit) Example 12: Salaried employees oNeretl a traditional group health p/an; hourly employees oHe~ed an HRA—(A) Facts. Plan Sponsor J has
163 salaried employees and 14 houAy employees. For 2020, Plan Sponsor J offers its 163 salaried employees a traditional group health plan and each
of its 14 hourly employees an HRA on the same terms. Plan Sponsor J reasonabty expects to employ 177 employees on the first day of the HR4 plan
yeas

(B) Conclusion. The same terms requirement of paragraph (c)(3) of this section is not satisfied in this paregraph (~(1)(xii) (Example J2) because,
even though salaried and hourly employees generally may be considered different classes and Plan Sponsor J offers the HRA on the same terms to all
hourly employees, the HRA tails to satisfy the minimum class size requirement. Speci(cally, the minimum class size requirement applies in this
paragreph (~(1)(xii) (Example 12) because employees who are paid on a salaried basis and employees who are not paid on a salaried basis are
applicable classes subject to the minimum class size requirement. Because Plan Sponsor J reasonably expects to employ between 100 and 200
employees on the frst day of the plan year, the applicable class size minimum is 10 percent, rounded down to a whole number. Ten percent of 777
total employees, rounded down to a whole number is 11, and the HR4 is offered to only 14 hourly employees.

(xiii) Example 13: Part-time employees and /ull-time employees o/fered different HRAs; no traditional group health plan offered--(A) Facts. Plan
Sponsor K has 50 full-time employees and 7 part-time employees. For 2020, Plan Sponsor K offers its 50 full-time employees $2,000 each in an HRA
othervise provided on the same terms and each of its 7 paA-time employees $500 in an HRA otherwise provided on the same terms. Plan Sponsor K
reasonably expects to employ 57 employees on the frst day of the HRA plan yeas

(B) Conclusion. The same terms requirement of paragraph (c)(3) of this section is satisfied in this paragraph.(~(1)(xiii) (Ezample 13) because full-
timeemployees and partdime employees may be treated as different lasses and Plan Sponsor K offers an HRA on the same terms to ail [he
participants in each class. The minimum Gass size requirement does not apply to either the full-time class orthe part-time Gass because (although in
certain circumstances the minimum class size requirement applies to a class of full-time employees and a class of part-time employees) Plan Sponsor
K does not offer any class of employees a traditional group health plan, and the minimum class size requirement applies only when, among other
things, at least one Uasspt employees is ofteretl a treditional group health plan while another class is offered an HRA.

(xiv) Example 14: No employees offered an HRA—(A) Facts. The facts are the same facts as in paragreph (~(1)(xiii) of this section (Example 13),
except that Pian Sponsor K offers its full-time employees a traditional group health plan arid does not offer any group health plan (either a traditional
grouphealth plan or an HR4) to its part-time employees

(B) Conclusion. The regulations set forth under this section do not apply to Plan Sponsor K because Plan Sponsor K does not offer an individual
coverage HR4 to any employee.

(xv) Example 15. Full-hme employees of/ered fradihonal group health plan; part hme employees olferetl HR4—(A) Facts. The facts are the same
as in paragraph (~(1)(xiii) of this section (Example 13), except that Plan Sponsor K offers its full-time employees a traditional group health plan and
offers each of its part-lime employees.$500 in an HRA and otherv✓ise on the same terms.

(8) Conclusion. The same terms requirement of paragreph (c)(3) of this section is not satisfied in this paragraph (~(1)(~) (Example >S) because,
even though the full-time employees and the part-time employees generally may be treated as diRerent classes, in this paragreph (~(1)(av) (Example
7u7, the minimum class size requirement applies to the part-time employees, and it is not satisfied. Specifcally, the minimum Gass size requirement
applies to the part-time employees because that requirement applies to an applicable class offered an HR4 when one class is offered a traditional
group health plan while another Gass is offered an HR4, and to the part-time and full-time employee classes when one of those classes is offered a
treditional group health plan while the other is offered an HRA. Because Plan Sponsor K reasonably expects to employ fewer than 100 employees on
the first day of the HRA plan year, the applicable class size minimum for Plan Sponsor K is 10 employees, but Plan Sponsor K offered the HRA only to
its 7 part-time employees

(xvi) Example 16: Satisrying minimum class size requirement based on employees offered HRA—(A) Facts. Plan Sponsor L employs 78 full-time
employees and 12 part-time employees. For 2020, Plan Sponsor L offers its 78 full-time employees a treditional group health plan and each of its 12
part-times employees an HRA on the same terms. Only 6 part-time employees enroll in the HR4. Plan Sponsor L reasonably expects to employ fewer
than 100 employees on the first day of the HR4 plan yeas

(6) Conclusion. The same terms requirement of paragraph (c)(3) of this section is satisfied in this paragraph (~(1)(avi) (Example i6) because full-
timeemployees and part-time employees may be treated as different classes, Plan Sponsor L offers an HRA on the same terms to all the participants
in the part-time class, and Ue minimum class size requirement is satisfed. Specifically, whether a class of employees saiisfes the applicable class
size minimum is determined as of the frs[ day of the plan year based on the number of employees in a class that is offered an HRA, not on the number
of employees who enroll in the HRA. The applicable class size minimum for Plan Sponsor C is 10 employees, and Plan Sponsorl oBered the HRA to
its 72 pan-timeemployees..

(xvii) Example T7: Student employees oNereo'studenf premium reduction arrangements and same terms requirement—(A) Facfs. Plan Sponsor M
is an institution of higher education that offers each of its part-time employees an HRA on the same terms, except that it offers its part-time employees
who are student employees a student premium reduction arrengement, and the student premium reduction arrengement provides different amounts to
different paA-time student employees

(B) Conclusion. The same terms requirement of paregraph (c)(3) of this section is satisfied in this paragraph (~(1)(uvii) (Example i~ because Plan
Sponsor M offers the HR4 on the same terms to its part-time employees who are not students and because the part-time student employees offered a
student premium reduction arrangement (and their varying HRAs) are not taken into account as paA-time employees for purposes of determining
whether a class of employees is o/feted an HRA on the same terms.

(xiii) Example 18: Student employees offereo'stutlent premium reduction arrengemenfs arid minimum class size requirement—(A) Facts. Plan
Sponsor N is an institution of higher education with 25 hourly employees. Plan Sponsor N offers 15 of its hourly employees, who are student

hops://www.ecfr.gov/cgi-bin/text-idx?SID=7386d4c6d890028ebd507bcc3cl f4aa8&roc=tr... 9/19/2019



eCFR -Code of Federal Regulations Page i l of 12

employees, a student premium reduction arrangement and it wants to offer its other 10 hourly employees an HRA for 2022. Plan Sponsor N offers its
salaried employees a tratli~ional group heatlh plan. Plan Sponsor N reasonably expects tohave 250 employees on the first tlay of the 2022 HRA plan
year,.15 of which will have offers of student premium reduction arrangements.

(B) Conclusion. The same terms requirement of paragraph (cj(3) of this section is not satisfed in this paragraph (~(t)(xviii) (Example 18). The
minimumclass size requirement will apply to the class of hourly employees to Wnich Plan Sponsor N wants to offer the HRA because Plan Sponsor N
offers a class of employees a traditional group health plan and another class the HRA, and the minimum class size requirement generally applies to a
class of hourly employees oBeretl an HRA. Plan Sponsor N's applicable class size minimum is 20 because Plan Sponsor N reasonably expects to
employ 235 employees on the frst day of the plan year (250 employees minus 15 employees receiving a student premium reduction artangement).
Plan SponsorN may not offer the HRA to its hourly employees because the 10 employees offered the HR4 as of the first day of the plan year does not
satisfy the applicable class size minimum.

(2) Examples regarding special rule for new hires. The following examples illustrate the provisions of paragraph (c)(3) of
this section, taking into account the provisions of paragraph (d) of this section, in particular the special rule for new hires under
paragraph (d)(5) of this section. In each example, the HRA is an individual coverage HRA that has a calendar year plan year
and may reimburse any medical care expenses, including premiums for individual health insurance coverage. The examples
also assume that noparticipants or dependents are Medicare beneficiaries

ji) Example 1: Application of specia/rule for new hires fo al/ employees-(A) Facts. For 2021, Plan Sponsor A offers all employees a traditional
group health plan. For 2022, Plan SponsorA offers all employees hired on or after January 1, 2022, an HRA on the same terms and continues to offer
the treditional group health plan to employees hired before that date. On the frst day of the 2022 plan year, Plan SponsorA has 2 new hires who are
oRered the HR4.

(8) Conclusion. The same terms requirement of paragraph (c)(3) of this section is satisfied in this paragraph (~(2)(i) (Example 1) because, under
the special rule for new hires in paragreph (tl)(5) of this section, the employees newly hired on and after January 1, 2022, may be treated as a new hire
subclass, Plan Sponsor A offers the HRA on the same terms to all participants in the new hire subGass, and the minimum class size requirement does
not apply to the new hire subGass.

(ii) Example 2: Application o/special rule for new hires fo full-time employees-(A) Facts. For 2021, Plan Sponsor B offers a traditional group
health plan to its full-time employees and does not oRer any coverage to its part-time employees. For 2022, Plan Sponsor B offers full-time employees
hired on or after January 1, 2022, an HRA on the same terms, continues to offer its full-time employees hired before chat date a traditional group health
plan, and continues to offer no coverage to its part-time employees. On the first day of the 2022 plan year, Plan Sponsor B has 2 new hire, Lull-time
employees who are offered the HRA.

(B) Conclusion. The same terms requirement of paregraph (c)(3) of this section is satisfed in this paragraph (~(2)(ii) (Ecample 2) because, under
the special rule for new hires in paragraph (tl)(5) of this section, the full-time employees newly hired on and after January 1, 2022, may be treated as a
new hire subclass and Plan Sponsor B offers the HRA on the same terms to all participants in [he new hire subclass. The minimum class size
requirement does not apply to the new hire subclass.

(iii) Example 3: Special rule for new hires impermissibly applied retroactively-(A) Facts. For 2025, Plan Sponsor C oRers a traditional group
.health plan to its full-time employees. For 2026, Plan Sponsor C wants to offer an HR4 to its full-time employees hired on and after January 1, 2023,
while continuing to offer a tredilionafgroup health plan to its full-time employees hired before January 1, 2023.

(6) Conclusion. The special rule for new hires under paragraph (d)(5) of this section does not apply in this paragraph (fj(2)(iii) (Example 3)
because the rulemust be applied prospectively. That is, PlanSponsorD may not, in2026,.choose to appry the special rule fornew hires retroactive to
2023. If Plan Sponsor.0 were to offeran HRA in this way, it wquld fail to satisy [he conditions under paragraphs.(c)(2) and (3) of [his section because
the new hire subGass would not be treated as a subclass for purposes of applying those rules and, therefore, all full-time employees would be treated
as one lass to which either a traditional group health plan or an HRA could be oRered, but not both.

(iv) Example 4: Permissible second application of the special rule for new hires to the same class of employees-(A) Facts. For 2021, Plan
Sponsor D offers all of its full-time employees a traditional group health plan. For 2022, Plan Sponsor D applies the special rule for new hires and
offere an HRA on the same terms to all employees hired on and after January 1; 2022, and continues to offer a traditional group health plan tofull-time
employees hired before that date. For 2025, Plan Sponsor D diswntinues use of the special rule for new hires, and again offers all full-time employees
a traditional group health plan. In 2030, Plan Sponsor D decitlesto apply the special rule for new hires to the full-time employee class again, offering
an HRA to all full-time employees hired on and after January 7, 2030, on the same terms, while continuing to oKer employees hired before that date a
traditional group health plan.

(B) Conclusion. Plan Sponsor D has permissibly applied the special rule for new hires and is incompliance with [he requirements of paregrephs
(c)(2) and (3) ofthis section

(v) Example 5: Impermissible second appiicafion o/the special rule !or new hires to the same class of employees-(A) Facts. The facts are the
same as in paragraph (~(2)(iv) of this section (Example 4), except that for 2025, Plan Sponsor D discontinues use of the special role for new hires by
offering all fu11-time employees an HR4 on the same terms. Futlher, for 2030, Plan Sponsor D wants to continue to offer an HR4 on [he same terms to
all full-time employees hired before January t, 2030, and [o offer all full-time employees hired on or after January 7, 2030, an HR4 in a different
amount

(B) Conclusion. Plan Sponsor D may not apply the special rule for new hires for 2030 to the class of full-time employees being offered an HRA
because the special rule for new hires may only be applied to a class that is being offered a traditional group health plaa

(vi) Example 6: New full-time employees offered different HRAs in tli!/erent 2ting areas-(A) Facts. Plan Sponsor E has work sites in r2tin9 area
1, retin9 area 2, and rating area 3. For 2021, Plan Sponsor E offers its full-time employees a traditional group health plan. For 2022, Plan Sponsor E
offers its full-time employees hired on or after January t, 2022, in rating area 1 an HRA of $3,000, its full-time employees hired on or after January 1,
2022, in rating area 2 an HRA of $5,000, and its full-time employees hired on or after January 1, 2022, in rating area 3 an HRA of $7,000. Within each
Gass offered an HR4, Plan Sponsor E offers the HRA on the same terms. Play Sponsor E offers its full-time employees hired priorto January 1, 2022,
in each of [hose lasses a tredi[ional group health plan. On the first day of the 2022 plan year, there is one new hire, full-time employee in rating area
1,three new hire, full-lime employees in reting area 2, and 10 new hire-full-time employees in rating area 3.

(B) Conclusion. The same terms requirement of paregraph (c)(3) of this section is satisfied in this paragraph (~(2)(vi) (Example 6) because, under
the special rule for new hires in paragraph (d)(5) of this section, the full-time employees in each of the three rating areas newly hired on and after
January 1, 2022, may be treated as three new hire subclasses and Plan Sponsor E offers the HR4 on the same terms to all participants in the new hire
subclasses. Further, the minimum class size requirement does not apply to the new hire subclasses.
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(vii) Euample 7: New /u/I-time employee class subdivided based on reting area—{A) FaIXs. Plan Sponsor F oBers its full-time employees hired on
or after January 1, 2022, an NRA on the same terms and it continues to offer its full-time employees hired Ibetore that date a traditional group health
plan. Plan Sponsor F offers no coverage to its part-time employees. For the 2025 plan year, Plan Sponsor F vrants to subdivide the full-time new dire
subGass so that those whose woAc sde is in rating area 1 wilt be offered the treditional group health plan and those whose work sRe is in rating area 2
will continue to receive the HRA. Plan Sponsor F reasonably ~pects to employ 2t8 employees on January 1, 2 25. As of January 1, 2025; Plan
Sponsor F has 15 fulhtime employees whose work site in in rating area 2 and who were hired between January 1, 2022, and January 7, 2025.

(B) Conclusion. The same terms requirement of pa2graph (c)(3) of this section is not satisfied in this paragraph (~(2)(vii) (Example ~ because the
new Mire subclass has been subdivided in a manner that is subject to the minimum class size requirement, arM the days offered the HRA fails to
satisry the minimum class size requirement Specifically, once the new hire subGass is subdivided Ne general rules for applying the minimum class
size requirement apply ro the empbyees offered the HRA in the new hire subclass. in this case,because the subdivision of the ~whire full-time
subUass is based on reGng areas; a dass based on rating areas is an applicable class subject io the minimum lass size requirement and the
employees in one reting area are to be offered the HRA, while the employees in the other rating area are offereC the traditional group healthplan, the
minimum class size requirement would appy on and after the date of the subdivision. Further, the minimum loss size requirement would not be

.satisfied, because the appliwbie loss size minimum for Plan Sponsor F would be 20, and only 15 empbyees in rating area 2 would be offered the
HRA.

jviii) Example 8: New full-time employee class subdivided 6asetl on state—(A) Facts. The fads are the same as in pa2graph (~(2)(vii) of this
sec[ion.(Euample ~, except that tw the 2025 plan year, Pian Sponsor F intends to subdivide the new hire, full-time class so that those in State 1 will be
offered the traditional group hea1N~ plan and tMse in State 2 will each be offemtl an HRA on the same terms.

(B) Conclusion. The same terms mquirement of paragraph (c)(3) of this section is satisfied in this paregraph (~(2)(viii) (Example 8) because even
though the new hire subUass has been subdivided, it has been subdivided in a manner that is not subject to the minimum class size requirement as

'the subdivision is based on the entire state.

(ix) Ezamp/e.9: New fWl-time employees and part-time employees offered HR4—(A) Fads. In 2021, Plan Sponsor G offers its full-time employees
a traditional group healN.plan and does not offer coverage to its part-time employees. For the 2022.piao year, Pian Sponsor G offers its tull-time
employees hired on or a8er January 1, 2022, and alI of its part-time employees, inGutling those hired before January 1; 2022, and those hired on and
after January 1, 2022, an HRA on the ume terms, and it continues to offer its full-time employees hired before January 1, 2022, a traditional group
health plan

(B) Conclusion. The minimum class size requirement applies to the part-time employees offered the HRA in 2022 because the class is being
offered an HRA; the special rule for new hires ticesnot apply (because this class was not previously offered a traditional group health plan) and m it is
not a new hire subGass exempt from the minimum Gass size requirement; arwNer class of employees (that is, full-time hired before January 1, 2022)
are being offered a traditional group health plaq and the part-time employee Gass is generally an applicable classes Ma[ is subject to the minimum
Gass size requirement However, because the full-time, new hire subclass is based on the special rule for,new hires, the minimum Gass size
.requirement does not apply to full-time new hires o8eretl an HRA in 2022.

(g) Applicability date. This section applies to play years beginning on or after January 1, 2020.

[84 FR 29001, June 20.2019]

Need assistattce?
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§146.123 Special rule allowing integration of Health Reimbursement Arrangements (HRAs) and other account-based
group health plans with individual health insurance coverage and Medicare and prohibiting discrimination in HRAs and
other account-based group health plans.

(a) Scope. This section applies to health reimbursement arrangements (HRAs) and other account-based group health plans
as defined in §147.126(d)(6)(i) of this subchapter. For ease of reference, the term "HRA" is used in this section to include other
account-based group heakhplans. For related regulations, see 26 CFR 1.366-2(c)(3)(i) and (c)(5), 29 CFR 2510.3-1(1), and 45
CFR 155.420..

(b) Purpose. This section provides the conditions that an HRA must satisfy in order to be integrated with individual health
insurance coverage for purposes of Public Health Service Act (PHS Act) sections 2711 and 2713 and §147.126(d)(4) of this
subchapter (refereed to as an individual coverage HRA). This section also allows an individual coverage HRA to be integrated
with Medicare for purposes of PHS Act sections 2711 and 2713 and §147.126(d)(4) of this subchapter, subject to the conditions
provided in this section.(see paragraph (e) of this section). Some of the conditions set forth in this section specifically relate to
compliance with PHS Act sections 27f 1 and 2713 and some relate to the effect of having or being offered an individual coverage
HRA:on eligibility for the premium tax credit under section 366 of the Internal Revenue Code (Code). In addition, this section
provides conditions that an individual coverage HRA must satisfy in order to comply with the nondiscrimination provisions in PHS
Act section2705 and that are consistent with She provisions of the Patient Protection and Affordable Care Act, Public Law 111-
148 (124 Stat. 119 (2010)), and the.Health Care and Education Reconciliation Act of 2010, Public Law t t 1-152 (124 Stat. 1029
(2010)), each as amended, that are designed to create a competitive individual market. These conditions are intended to prevent
an HRA plan. sponsor from intentionally or unintentionally, directly or indirectly, steering any participants or dependents with
adverse health factors away from itstraditio~al group health plan, if any, and toward individual heakh insurance coverage.

(c) General rule. An HRA will be considered to be integrated with individual health insurance coverage for purposes of PHS
Act sections 2711 and 2713 and §t47.126(d)(4) of this subchapter and will not be considered to discriminate in violation of PHS
Act section 2705 solely because it is integrated with individual health insurance coverage, provided that the conditions of this
paragraph (c) are satisfied. See paragraph (e) of this section for how these conditions apply to an individual coverage HRA
integrated with Medicare. For purposes of this section, medical care expenses means medical care expenses as defined in
§147.126(d)(6)(ii) of this subchapter and Exchange means Exchange as defined in §155.20 of this subchapter.

(1) Enrollment in individual health insurance coverage—(i) In general. The HRA must require that the participant and any
dependents) are enrolled in individual health insurance coverage that is subject to and complies with the requirements in PHS
Act sections 2711 (and §147.126(a)(2J of thissubchapter) and PHS Act section 2713 (and §147.130(a)(t) of this subchapter), for
each month that the individuals) are covered by the HRA. For purposes of this paragraph (c), all individual health insurance
coverage, except for individual health insurance coverage that consists solely of excepted benefits, is treated as being subject to
and complying with PHS Act sections 2711 and 2713. References to individual health insurance coverage in this paragraph (c)
do not include individual health insurance coverage that consists solely of excepted benefits. .

(ii) Forfeiture. The.HRA must providethat if any individual covered by the HRA ceases to be covered by individual health
insurance coverage, the HRA will not reimburse medical care expenses that are incurred by that individual after the individual
health insurance coverage ceases. In addition, if the participant and all dependents covered by the participanfs HRA cease to be
covered by individual health insurance coverage, the participant must forfeit the HRA. In either case, the NRA must reimburse
medical care expenses incurred by the individual prior io the cessation of individual health insurance coverage to the extent the
medical care expenses are otherwise covered by the HRA, but the HRA may limit the period to submit medical care expenses for
reimbursement to a reasonable specified time period. If a participant or dependent loses coverage under the HRA for a reason
other than cessation of individual health insurance coverage, COBRA and other continuation coverage requirements may apply.

(iii) Grace periods and retroactive termination ofindividual health insu2nce coverage. In the event an individual is initially
enrolled in individual health insurance coverage and subsequently timely fails to paypremiums for the coverage, with the result
that the individual is in a grace period, the individual is considered to be enrolled in individual health insurance coverage for
purposes of this paragraph (c)(1) and the individual coverage HRA must reimburse medical care expenses incurred by the
individual during that time period to the extent the medical care expenses are otherv✓ise covered by the HRA. If the individual
fails to pay the applicable premiums) by the end of the grace period and the coverage is cancelled br terminated, including
retroactively, or ifthe individual health insurance coverage is cancelled or terminated retroactively for some other reason (for
example, a rescission), an individual coverage HRA must require thata participant notify the HRA that coverage has been
cancelled or terminated and the date on which the cancellation or termination is effective. After the individual coverage HRA has
received the notice of cancellation or termination, the HRA may not reimburse medical care expenses incurred on and after the
date the individual health insurance coverage was cancelled or terminated, which is considered to be the date of termination of
coverage under the HRA.

(2) No traditional group health plan maybe offered to same participants. To the extent a plan sponsor offers any class of
employees (as defined in paragraph (d) of this section) an individual coverage HRA, the plan sponsor may not also offer a
traditional group healthplan to the same class of employees, except as provided in paragraph (d)(5) of this sedioa For
purposes of this section, a traditional group health plan is any group health plan other than either an account-based group health
plan or a group health plan that consists solely of excepted benefits. Therefore, a plan sponsor may not offer a choice between
an individual coverage HRA or a traditional group health plan to any participant or dependent.
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(3) Same termsrequirement—(i) In general. If a plan sponsor offers an individual coverage HRA to a lass of employees
described in paragraph (d) of this section, the HRA must be offered on the same terms to all participants within the class, except
as provided in paragraphs (c)(3)(ii) through (vi) and. (d)(5) of this section.

(ii) Carryover amounts, salary reduction arrangements, and transfer amounts. Amounts that are not used to reimburse
medical care expenses for any plan year that are made available to participants in later plan years are disregarded for purposes
of determining whether an HRA is offered on the same terrns, provided that the method for deterrnining whether participants
have access to unused amounts in future years, and the methodology and formula for determining the amounts of unused funds
which they may access in future years, is the same for all participants in a class of employees. In addition, the ability to pay the
portion of the premium for individual health insurance coverage that is not covered by the HRA, if any, by using a salary
reduction arrangement under section 125 of the Code is considered to be a term of the HRA for purposes of this paragraph (c)
(3). Therefore, an HRA is not provided on the same terms unless the salary reduction arrangement, if made available to any
participant in a class of employees, is made available on the same terms to all participants.(other thsn former employees, as
defined in paragraph (c)(3)(iv) of this section) in the class of employees. Further, to the eutent that a participant in an individual
coverage HRA was previously covered by another HRA and the current individual coverage HRA makes available amounts that
were not used to reimburse medical care expenses under the prior HRA (transferred amounts), the transferred amounts are
disregarded for purposes of determining whether the HRA is offered on the same terms, provided that if the HRA makes
available transferred amounts, it does so on;he same terms for all participants in the class of employees

(iii) Permitted variation. An HRA does not fail to be provided on the same terms solely because the maximum dollar amount
made available to participants in a class of employees to reimbursemedical care expenses for any plan year increases in
accordance withparagraph (c)(3)(iii)(A) or.(B) ofthis section.

(A) Variation due to number of dependents. An HRA does not fail to be provided on the same terms to participants in a class
of employees solely because the maximum dollar amount made available to those participants to reimburse medical care
expenses for any plan year increases as the number of the participants dependents who are covered under the HRA increases,
so long as the same maximum dollar amount attributable to the increase in family size is made available to all participants in that
lass of employees with the same number of dependents covered by the HRA.

(B) Variation due to age. An HRA does not fail to be provided on the same terms to participants in a class of employees
solely because the maximum dollar amount made available under the terms of the HRA to those participants to reimburse
medical care expenses for any plan year increases as the age of the participant increases, so long as the requirements in
paragraphs (c)(3)(iii)(B)(1) and (2) of this sectionare satisfied. For the purpose of this paragraph (c)(3)(iii)(B), the plan sponsor
may determine the. age of the participant using any reasonable method for a plan year, so Tong as the plan sponsor determines
each participants age for the purpose of this paragraph (c)(3)(iii)(B) using the same method for all participants in the class of
employees for the plan year and the method is determined prior to the pianyeac

(1) The same maximum dollar amount attributable to the increase in age is made available to all participants who are the
sameage.

(2) The maximum dollar amount made available to the oldest participants) is not more than three times the maximum dollar
amount made available to the youngest participant(s).

(iv) Forrner employees. An HRA does not fail to be treated as provided on the same terms if the plan sponsor offers the
HRA to some, but not all, former employees within a class of employees. However, if a plan sponsor offers the HRA to one or
more former employees within a class of employees, the HRA must be offered to the former employees) on the same terms as
to all other employees within the class, except as provided in paragraph (c)(3)(ii) of this section. For purposes of this section, a
former employee is an employee who is no longer performing services for the employer.

(v) New empYoyees or new dependents. Foca participant whose coverage under the HRA becomes effective later than the
first day of the plan year, the HRA does not fail to be treatedas being provided on the same terms to the participant if the
maximum dollaramount made available to the participant either is the same as the maximum dollar amount made available to
participants in the participants class of employees whose coverage became effective as of the first day of the plan year, or is
pro-rated consistent with the portion of the plan yearin which theparticipant is covered by the HRA. Similarly, if the HRA
provides for variation in the maximum amount made available to participants in a lass of employees based on the number of a
participants dependents covered by the HRA,and the. number of a participants dependents covered by the HRA changes during
a plan year (either increasing or decreasing), the HRA does not fail to be treated as being provided on the same terms to the
participant if the maximum dollar amount made available to the participant either is the same as the maximum dollar amount
made available to participants in the participants class of employees who had the same number of dependents covered by the
HRA on the first day of the plan year or is pro-rated for the remainder of the plan year after the change in the number of the
participants dependents covered by the HRA consistent with the portion of the plan year in which that number of dependents are
covered by the HRA. The method the HRA uses to determine amounts made available for participants whose coverage under
the HRA is effective later than the first day of the plan yeacor who have changes in the number of dependents covered by the
HRA during a plan year must be the same for ail participants in the class of employees and the method must be determined prior
to the beginning of the plan yeas

(vi) HSA-compatible HR.4s. An HRA does not fail to be treated as provided on the same terms if the plan sponsor offers
participants in a class of employees a choice between an HSA-compatible individual coverage HR4 and an individual coverage
HRA that is not HSA compatible, provided both types. of HRAs are offered to all participants in the class of employees on the
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same terms. For the purpose of this paragraph (c)(3)(vi), an HSA-compatible individual coverage HRA is an individual coverage
HRA that is limited in accordance with applicable guidance under section 223 of the Code such that an individual covered by
such an HR4 is not disqualified from being an eligible individual under section 223 of the Code.

(vii) Examples. The following examples illustrate the provisions of this paragraph (c)(3), without taking into account the
provisions of paragraph (d) of this section. In each example, the HRA is an individual coverage HRA that has a calendar year
plan yearand may reimburse any medical care expenses, including premiums for individual health insurance coverage (except
as provided inparagraph (c)(3)(vii)(E) of this section (Example ~). Further, in each example, assume the HRA is offered on the
same terms, except as otherwise specified in the example and that no participants or dependents are Medicare beneficiaries. :

(A) Example 1: Carryover amounts permittetl—(f) Facts. For 2020 and again for 2021, Plan Sponsor A offers all employees $7,000 each in an
HRA, and the HRA provides that amounts that are unused a[ the end of a plan year may be carved over to the neM plan year, with no restrictions on the
use of the cartyover amounts compared to the use of newly available amounts. At the end of 2020, some employees have used all of the funtls in their
HRAs, while other employees have balances remaining that range from $500 [o $1,750 that are carcied overto 2021 tar those employees.

(2) Conclusion. The same terms requirement of this paragreph (c)(3) is satisfied in this paragraph (c)(3)(vii)(A) (Examp/e i) for 2020 because Plan
Sponsor A offers all employees [he same amount, $7,000, in an HRA for that year. The same terms requirement is also satisfed for 2021 because Plan
Sponsor A again offers all employees the same amount for that year, and the carryover amounts that some employees have are disregardetl in applying
the same terms requirement because the amount of the carryover for each employee (that employee's balance) and each employee's access to the. .
cartyover amounts is based on the same terms.

(B) Example 2: Employees hiretl aRerthe first day o~the plan year—(9) Facts. For 2020, Plan Sponsor B offers all employees employed on January
1, 2020, $7,00 each in an HRA for the plan yeas Employees hired after January 1, 202 ,are eligible to enroll in the HRA with an effective date of the
frst day of [he month following their date of hire, as long as they have enrolled in individual health insurance coverage effective on or before that date,
and the amount offered to these employees is pro-rated based on the number of months remaining in the plan year, inclutling the monU which includes
their covere9e effective date.

(2) Cottclusion. The same terms requirement of this paregraph (c)(3) is satisfed in this paragraph (c)(3)(vii)(B) (Example 2) for 2020 because Plan
Sponsor 6 oRers all employees employed on the firs[ day of the plan year the same amount, $7,000, in an HRA for [ha[ plan year and all employees
hired after January 7, 2020, apro-rata amount based on the portion of [he plan year during which they are enrolled in the HRA.

(C) Example 3: HRA amounts o/fered vary based on number of depentlents—(1) Facts. For 2020, Plan Sponsor C offers its employees the
following amounts in an HR4: $1,500, if the employee is the only individual covered by the HRA; $3,500, if the employee and one dependent are
covered by the HRA; and $5,000, if the employee and more than one dependent are covered by the HRA.

(2) Conclusion. The same terms requirement of [his paragraph (c)(3) is satisfied in this paragraph (c)(3)(vii)(C) (Example 3) because paragraph (c)
(3)(iii)(A) of [his section allows the maximum dollar amount made available in an HRA to increase as the number of the participant's dependents covered
by the HRA increases and Plan Sponsor C makes the same amount available to each employee with the same number of dependents covered by the
HR4..

(D) Example 4: HRA amounts offered vary based on increases in employees' ages--(1) Facts. For 2020, Plan Sponsor D offers its employees the
following amounts in an HRA: $1,000 each for employees age 25 to 35; $2,000 each for employees age 36 to 45; $2,500 each for employees age 46 to
55; and $4,000 each for employees overage 55.

(2) Conclusion. The same termsYequdement of this paragraph (c)(3) isnot satisfied in this paragraph (c)(3)(vii)(D)(Example 4) because the terms
of the HRA provide the oldest participants (those over age 55) with more than three times the amount made available to the youngest participants (those
ages 25 to 35), in violation of paragraph (c)(3)(iii)(B)(2) of this sectioa

(E) Example 5: Application of same terms requirement to p2mium only HRA—(1) Facts. For 2020, Plan Sponsor E offers its employees an HRA
that reimburses only premiums for individual health insurance coverage, up to $10,000 for the year. Employee A enrolls in individual health insurence
coverage with a $5,000 premium for the year and is reimbursed $5,000 from the HRA. Employee B enrolls in individual health insurance coverage with
an $8,000 premium for the year and is reimbursed $8,000 from the HRA.

(z) IReservedj

Conclusion. The same terms requirement of this para4~aph (c)(3) is satisfetl in this paragraph (c)(3)(vii)(E) (Example ~ because Plan Sponsor E
offers the HR4 on the same terms to all employees, notwithstanding that some employees receive a greater amount of reimbursement than others
based on the cost of the individual health insurance coverage selected by the employee.

{4) Opt out. Under the terms of the HRA, a participant who is otherwise eligible for coverage must be permitted to opt out of
and waive future reimbursements on behalf of the participant and alI dependents eligible far the HRA from the HRA once, and
only once, with respect to each plan year. The HRA may establish timeframes for enrollment in (and opting out off the HR4 but,
in general, the opportunity to opt out must be provided in advance of the first day of the plan yeas Forparticipants who become
eligible to participatein the HRA on a date other than the first day of the: plan year (or who become eligible fewer than 90 days.
prior to the plan year or for whom the notice under paragraph (c)(6) of this. section is required to be provided as set forth in
paragraph (c)(6)(i)(C) of this section), or for a dependent who newly becomes eligible during the plan year, this opportunity must
be provided during the applicable HRA enrollment periods) established by the HRA for these individuals. Further, under the
terrns of the HRA, upon termination of employment, for a participant who is covered by the HRA, either the remaining amounts in
the HRA must be forfeited or the participant must be permitted to permanently opt out of and waive future reimbursements from
the HRA on behalf of the participant and all dependents covered by the HRA.

(5) Reasonable procedures for coverage substantiation—(i) Substantiation of individual health insurance coverage for the
plan year. The HRA must implement, and comply with, reasonable procedures to substantiate that participants and each
dependent covered by the HRA are, or will be, enrolled in individual health insurance coverage for the plan year (or for the
portion of the plan year the individual is covered by the HRA, if applicable). The HRA may establish the date by which this
substantiation must be provided, but, in general, the date may 6e no later than the first day of the plan year. However, for a
participant who is not eligible to participate in the HRA on the first day of the plan year (or who becomes eligible fewer than 90
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days prior to the plan year or for whom the notice under paragraph (c)(6) of this section is required to be provided as set forth in
paragraph (c)(6)(i)(C) of this section), the HRA may establish the date by which this substantiation must be provided, but that
.date may be no Iater than the date the HRA coverage begins. Similarly, for a participant who adds a new dependent during the
plan year, the HRA may establish the date by which this substantiation must be provided, but the date may be no Iater than the
date the HRA coverage for the new dependent begins; however, to the extent the dependents coverage under the HRA is
effective retroactively, the HRA may establish a reasonable time by which this substantiation is required, but must require it be
provided before the HRA will reimburse any medical care expense for the newly added. dependent. The reasonable procedures
an HRA may use to implement the substantiation requirement set forth in this paragraph (c)(5)(i) may include a requirement that
a participant substantiate enrollment by providing either.

(A) A document from a third party (for example, the issuer or an Exchange) showing that the participant and any dependents
covered by the HRA are, or will be, enrolled in individual health insurance coverage (for example, an insurance card or an
explanation of benefits document pertaining to the relevant time period or documentation from the Exchange showing that the
individual has completed the applicationand plan selection); or

`{B) An attestation by the participant stating that the participant and dependents) covered by the HRA are, or will be,
unrolled in individual health insurance coverage, the. date coverage began or will begin, and the name of the provider of the
coverage..

(ii) Coverage substantiation with each 2quest for reimbursement of medical care expenses. Following the initial
substantiation of coverage, with each new request for reimbursement of an incurred medical care expense for the same plan
year,the HRA may not reimburse a participant for any medical care expenses unless, prior to each reimbursement, the
participant substantiates that the individual on whose behaifinedical care expenses are requested to be reimbursed continues to
be enrolled in individual health insurance coverage for the month during which the medical care expenses were incurred. The
HRA mustimplement,.and comply with, reasonable procedures to satisfy this requirement. This substantiation may be in the
form of a written attestation by the participant, which may bepart of the form used torequest reimbursement, or a document
from a third party (for example, a healthinsurance issuer) showing that the participant or the dependent, if applicable, are or
were enrolledin individual healthinsura~ce coverage for the applicable month.

(iii) Reliance on substantiation. For purposes of this paragraph (c)(5), an HRA may rely on the participants documentation or
attestation unless the HRA, its plan sponsor, or any other entity acting in an official capacity on behalf of the HRA has actual
knowledge that any individua6covered by the HRA is not, or will not be, enrolled in individual health insurance coverage for the
plan year (or applicable portion of the plan year) or the month, as applicable.

(6) Notice requirement—(i) Timing. The HRA must provide a written poticeto each participant::

{A) At least 90 calendar days before the beginning of each plan year for any participant who is not described in either
paragraph (c)(6)(i)(B) or.(C) of this section;

(B) No later than the date on which the HRA may first take effect for the participant for any participant who is not eligible to
participate at the beginning of the plan year (or is not eligible to participate at the time the notice is provided at least 90 calendar
daysbefore the beginning of the plan year pursuant to paragraph (c)(6)(i)(A) of this section); or

'(C) No later than the date on which the HRA may first take effect for the participant, for any participant who is employed by
an employer that is first established less than 120 days before the beginning of the first plan year of the HRA; this paragraph (c)
(6)(i)(C) applies only with respect to the first plan year of the HRA.

(ii) Content. The notice must include all the information described in this paragraph (c)(6)(ii) (and may include any additional
information that does not conflict with that information). To the extent that the Departments of the Treasury, Labor and Health
and Human Services provide model notice language for certainelements of this required notice, HRAs are permitted, but not
required, to use the model language.

(A) A description of the terms of the HRA, including the maximum dollar amount available for each participant (including the
self-only HRA amount available forthe plan year (or the maximum dollar amount available for the plan year if the HRA provides
for reimbursements up to. a single dollar amount regardless. of whether a. participant has self-only or other than self-only
coverage)), any rules regarding the proration of the maximum. dollar amount applicable to any participant (or dependent, if
applicable) who is not eligible to participate in the HRA for the entire plan year, whether (and which ot~ the participants
dependents are eligible for the HRA, a statement that there are different kinds of HRAs (including a qualifiedsmall employer
health reimbursement arrangement) and the. HRA being offered is an individual coverage HRA, a statement that the HRA
requires the participant and any covered dependents to be enrolled in individual health insurance coverage (or Medicare Part A
and B or Medicare Part C, if applicable), a statement that the coverage in which the participant and any covered dependents
must be enrolled cannot be short-term, limited-duration insurance or consist solely of excepted benefits, if the HRA is subject to
the Employee Retirement Income Security Ad (FRIBA), a statement that individual health insurance coverage in which the
participant and any covered dependents are enrolled is not subject to ERISA, if the conditions under 29 CFR 2510.3-1 (I) are
satisfied, the date as of which coverage under the HRA may first become effective (both for participants whose coverage will
become effective on the first day of the plan year and for participants whose HRA coverage may become effective at a later
date), the dates on which the HRA plan year begins and ends, and the dates on which the amounts newly made available under
the HRA will be made available.
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(B) A statement of the right of the participant to opt out of and waive future reimbursements from the HRA, as set forth. under
paragraph (c)(4) of this section.

(C) A description of the potential availability of the premium ta~c credit if the participant opts out of and waives future
reimbursements from the HRA and the HRA is not affordable for one or more months under 26 CFR 1.366-2(c)(5), a statement
that even if the participant opts out of and waives future reimbursements from an HRA, the offer will prohibit the participant (and,
potentially, the participants dependents) from receiving a premium tax credit for the participants coverage (or the dependents
coverage, if applicable) on an Exchange for any month that the HRA is affordable under26 CFR 1.366-2(c)(5), a statement
describing how the participant may find assistance with determining affordability, a statement that, if the participant is a former
employee, the offer of the HRA does not render the participant (or the participants dependents, if appiicabie) ineligible for the
premium tax credit regardless of whether it is affordable under 26 CFR 1.366-2(c)(5), and a statement that if the participant or
dependent is enrolled in Medicare, he or she is ineligible for thepremium tax credit without regard to the offer or acceptance of
the HRA;

(D) A statement that if the participant accepts the HRA, the participant may not claim a premium tax credit for the
participants Exchange coverage for any month the HRA may be used to reimburse medical care expenses of the participant,
and a premium tax credit may not be claimed for the Exchange coverage of the participants dependents forany month the HRA
may be used to reimburse medical care expenses oflhe dependents.

(E) A statement that the participant must inform any Exchange to which the participant applies for advance payments of the
premium tax credit of the availability of the HRA; the self-only HRA amount available for the HRA plan year (or the maximum
dollar amount available for the planyear if the HRA provides for reimbursements up to a single dollar amount regardless of
whether aparticipant hasself-only or other than self-only coverage) as set forth in the written notice in accordance with
paragraph (c)(6)(ii)(A) of this section; whether the HRA is also available to the participanPs dependents and if so, which ones; the
date as of which coverage under the HRA may first become effective; the date on which theplan year begins and the date on
which it ends; and whether the participant is a current employee or former employee..

(F) A statement that the participant should retain the written notice because it may be needed to determine whether the
participant is allowed -a premiumtvccredit on the participant's individual income tax return.

(G) A statement that the HRA may not reimburse any medical care expense unless the substantiation requirement set forth
in paragraph (c)(5)(ii) of this section is satisfied and a statement that the participant must aisoprovide the substantiation required
by paragraph (c)(5)(i) of this section.

(H) A statement that if the individual health insurance coverage (or coverage under Medicare Part A and B or Medicare Part
C) of a participant or dependent ceases, the HRA will not reimburse any medical care expenses that are incurred by the
participant or dependent, as applicable, after the wverage ceases, and a statement that the participant must inform the HRA if
the participant's ordependenPs individual health insurance coverage (or coverage under Medicare Part A and B or Medicare

..Part C).iscancelledor terminatedretroactivelyandthe dateon whichlhecancellationorlermination is effective. --

(I) The contact information (including a phone number) for an individual or a group of individuals who participants may
contact in order to receive additional information regarding the HRA. The plan sponsor may determine which individual or group
of individuals is best suited to be the specified contact.

(J) A statement of availability of a special enrollment period to enroll in or change individual health insurance coverage,
through or outside of an Exchange, for the participant and any dependents who newly gain access to the HR4 and are nvt
already covered by the HRA.

(d) Classes of employee~(1) In general. This paragraph (d) sets forth the rules for determining classes of employees.
Paragraph (d)(2) of this section sets forth the specific classes of employees; paragraph (d)(3) of this section sets forth a
minimum class size requirement that applies in certain circumstances; paragraph (d)(4) of this section sets forth rules regarding
the definition of "full-time employees," "part-time employees," and "seasonal employees"; paragraph (d)(5) of this section sets
forth a special rule for new hires; and paragraph (d)(6) of this section addresses student premium reduction arrangements. For
purposes of this section, including determining classes under this paragraph (d), the employer is the common law employer and
is determined without regard to the rules under sections 414(b), (c), (m), and (o) of the Code that would treat the common law
employer as a single employer with certain other entities.

(2) List of c/asses. Participants may be treated as belonging to a class of employees based on whether they are, or are not,
included in the classes described in this paragraph (d)(2). If the individual coverage HRA is offered to former employees, former
employees are considered to be in the same class in which they were included immediately before separation from service.
Before each plan year, a plan sponsor must determine for the plan year which classes of employees it intends to treat separately
and the definition of the relevant classes) it will apply, to the eMent these regulations permit a choice. After the classes and the
definitions of the classes are established for a plan year, a plan sponsor may not make changes to the classes of employzes or
the definitions of those relevant classes with respect to that plan yeas

(i) Fult-time employees, defined at the election of the plan sponsor to mean either full-time employees under section 4980H
of the Code (and 26 CFR 54.4980H-t (a)(21)) or employees who are not part-time employees (as described in 26 CFR 1.105-11
(~)(2)(iii)(~));

https://www.ecfr.gov/cgi-bin/text-idx?SID=5cfa301 fb l l ce81 d2680d72443 a7374c&mc=tr... 9/ 19/2019



eCFR —Code of Federal Regulations Page 6 of 12

(ii) Part-time employees, defined at the election of the plan sponsor to mean either employees who are not full-time
employees under section 4980H of the Code (and under 26 CFR 54.4980H-1 (a)(21) (which defines full-time employee)) or
employees who are part-time employees asdescribed in 26 CFR 1.105-11(c)(2)(iii)(CJ;

(iii) Employees who are paid on a salary basis;

(iv) Non-salaried employees (such as, for example, hourly employees);

(v) Employees whose primary site of employment is in the same rating area as defined in §147.102(6) of this subchapter;

(vi) Seasonal employees, defined at the election of the plan sponsor to mean seasonal employees as described in either 26
CFR 54.4980H-1(a)(38) or 26 CFR 1.105-11(c)(2)(iii)(C);

(vii) Employees included in a unit of employees covered by a particular collective bargaining agreement (or an appropriate
related participation agreement) in which the plan sponsor participates (as described in 26 CFR 1.105-11(c)(2)(iii)(D));

(viii) Employees who have not satisfied a waiting period for coverage (if the waiting period complies with §147.116 of this
subchapter);

(ix) Non-resident aliens with no U.S: based income (as described in 26 CFR 1.105-11(c)(2)(iii)(E));

(x) Employees who, under all the facts and circumstances, are employees of an entity that hired the employees for
temporary placement at an entity that is not the common Iaw employer of the employees and that is not treated as a single
employer with the entity that hired the employees for temporary placement under section 414(6), (c), (m), or (o) of the Code; or

(xi) A group of participants described as a combination of two or more of the classes of employees set forth in paragraphs
(d)(2)(i) through (x) of this section.

(3) Minimum class size requirement—(i) In general. If a class of employees is subject to the minimum class size requirement
as set forth in this paragraph (d)(3), the class must consist of at least a minimum number of employees (as described in
paragraphs (d)(3)(iii) and (iv) of this section), otherwise, the plan sponsor may not treat that class as a separate class of
employees. Paragraph (d)(3)(ii) of this section sets forth the circumstances in which the minimum class size requirement applies
to a class of employees, paragraph (d)(3)(iii) of this section sets forth the rules for determining the applicable class size
minimum, and paragraph (d)(3)(iv) of this section sets forth the rules for a plan sponsor to determine if it satisfies the minimum
class size requirement withrespect to a class of employees.

(ii) Circumstances in which minimum class size requirement applies—(A) The minimum class size requirement applies only
if a plan sponsor offers a traditional group healthplan to one or more classes of employees and offers an individual coverage
HRA to one or more other classes of employees.

{B) The minimum class size requirement does not apply to a class of employees offered a traditional group health plan or a
class of employees offered nocoverage...

(C) The minimum class size requirement applies to a class of employees offered an individual coverage HRA if the class is
full-time employees, part-time employees, salaried employees, non-salaried employees, or employees whose primary site of
employment is in the same rating area (described in paragraph (d)(2)(i), (ii), (iii), (iv), or (v) of this section, respectively, and
referred to collectively as the applicable classes or individually as an applicable class), except that:.

(1j In the case of the class of employees whose primary site of employment is in the same rating area (as described in
paragraph (d)(2)(v) of this section), the minimum class size requirement does not apply if the geographic area defining the class
is a State or a combination of two or more entire States: and

(2) In the case of the classes of employees that are full-time employees and part-time employees (as described in
paragraphs (d)(2)(i) and (ii) of this section, respectively), the minomum lass size requirement applies onty to those classes (and
the classes are only applicable classes) if the employees in one such class are offered a traditional group health plan while the
employees in the other such lass are offered an individual coverage HRA. In such a case, the minimum class size requirement
appliesonly to the class offered aniodividual coverage HRA..

(D) A class of employees offered an individual coverage HRA is also subject to the minimum class size requirement if the
class is a class of employees created by combining at least one of the applicable lasses (as defined in paragraph (d)(3)(ii)(C) of
this section) with any other class, except that the minimum class size requirement shall not apply to a class that is the result of a
combination of one of the applicable classes and a class of employees who have not satisfied a waxing period (as described in
paragraph (d)(2)(viii) of this section).

(iii) Determination of the applicable class size minimum—(A) In genera/. The minimum number of employees that must be in
a class of employees that is subject to the minimum class size requirement (the applicable class size minimum) is determined
prior to the beginning of the plan year for each plan year of the individual coverage HRA and is:

(1) 10, for an employer with fewer than 100 employees;
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(2) A number, rounded down to a whole number, equal to 10percent of the total number of employees, foran employer with
100 to 200 employees; and

(3) 20, for an employer with more than 200 employees.

(B) Determining employer size. For purposes of this paragraph (d)(3), the number of employees of an employer is
determined in advance of the plaq year of the HRA based on the number of employees that the employer reasonably expects to
employ on the first day of the plan year.

(iv) Determining if a class satisfies the applicable class size minimum. For purposes of this paragraph (d)(3), whether a class
of employees satisfies the applicable class size minimum for a plan year of the individual coverage HRA is based on the number
of employees in the class offered the individual coverage HRA as of the first day of the plan year. Therefore, this determination is
not based on the number of employees that actually enroll in the individual coverage HRA, and this determination is not affected
by changes in the number of employees in the class during the plan year.

(4) Consistency requirement. For any plan year, a plan sponsor may define "full-time employee," "part-time employee," and
"seasonal employee" in accordance with the relevant provisions of sections 105(h) or 4980H of the Code, as set forth in
paragraphs (d)(2)(i), (ii), and (vi) of this section, if.

(i) To the event applicable under the HRA for the plan year, each of the three classes of employees are defined in
accordance with section 105(h) of the Code oreach of the three classes of employees are defined in accordance with section
4980H of the Code for the plan year; and

(ii) The HRA plan document sets forth the applicable definitions prior to the beginning of the plan year to which the
definitions will apply. -

(5) Special rule for new hires—(i) In genera/. Notwithstanding paragraphs (c)(2) and (3) of this section, a plan sponsor that
offers a traditional group health plan to a class of employees may prospectively offer the employees in that class of employees
who are hired on or after a certain future date (the new hire date) an individual coverage HRA (with this group of employees
referred to as the new hire subclass), while continuing to offer employees in that class of employees who are hired before the
new hire date a traditional group. health plan (with the rule set forth in this sentence referred to as the special rule for new hires).
For the new hire subclass, the individual coverage HRA must be offered on the same terms to all participants within the
subclass, in accordance with paragraph (c)(3) of this section. In accordance with paragraph (c)(2) of this section, a plan sponsor
may not offer a choice between an individual coverage HRA or a traditional group health plan to any employee in the new hire
subclass or to any employee in the class who is not a member of the new hire subclass

(ii) New hire date. A plan sponsor may set the new hire date for a class of employees prospectively as any date on or after
January 1, 2020. A plan sponsor may set different new hire dates prospectively forseparate classes of employees.

(iii) Discontinuation of use of special rule for new hires and multiple applications of the special rule for new hires. A plan
sponsor may discontinue use of the special rule for new hires at any time for any class of employees. In that case, the new hire
subclass is no longer treated as a separate subclass of employees. In the event a plan sponsor applies the special rule for new
hires to a class of employees and later. discontinues use of the rule to the class of employees, the plan sponsor may later apply
the rule if the application of the rule would be permitted under the rules for initial application of the special rule for new hires. If a
plan sponsor, in accordance with the requirements for the special rule for new hires, applies the rule to a class of employees
subsequent to any priorapplication and discontinuance of the rule to that class, the new hire date must be prospective.

(iv) Application of the minimum class size requirement under the specia/rule for new hires. The minimum class size
requirement set forth in paragraph (d)(3) of this section does not apply to the new hire subclass. However, if a plan sponsor
subdivides the new.hire subclass subsequent to creating the new hire subclass, the minimum class size requirement set forth in
paragraph (d)(3) of this section applies to any class of employees created by subdividing the new hire subclass, if the minimum
class size requirement otherwise applies

(6) Student employees offered student premium reduction arrangements. For purposes of this section, if an institution of
higher education (as defined in the Higher Education Act of 1965) offers a student employee a student premium reduction
arrangement, the employee is not considered to be part ofthe class of employees to which the employee woultl otherwise
belong.. For the purpose of this paragraph (d)(6) and paragraph (fl(t) of this section, a student premium reduction arrangement is
defined as any program offered by an institution of higher education under which the cost of insured orself-insured student
health coverage is reduced for certain students through a credit, offset, reimbursement, stipend or similar arrangement. A
student employee offered a student premium reduction arrangement is also not counted for purposes of determining the
applicable class size minimum under paragraph (d)(3)(iii) of this section. If a student employee is not offered a student premium
reduction arrangement (including if the student employee is offered an individual coverage HR4 instead), the student employee
is considered to be part of the class of employees to which the employee otherwise belongs and is counted for purposes of
determining the applicable class. size minimum under paragraph (d)(3)(iii) of this section.

(e) Integration of individual Coverage HRAs with Medicare--(1) General rule. An individual coverage HRA will be
considered to be integrated withMedicare (and deemed to comply with PHS Act sections 2711 and 2713 and §147.126(d)(4) of
this subchapter), provided that the conditions of paragraph. (c) of this section are satisfied, subject to paragraph (e)(2) of this
section. Nothing inthis section requires that a participant and his or her dependents all have the same type of coverage;
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therefore, an individual coverage HRA may be integrated withMedicare for some individuals and with individual health insurance
coverage for others, including, for example, a participant enrolled in Medicare Part A and B or Part C and his or her dependents
enrolled in individual health insurance coverage. .

(2) Application o/conditions in paragraph (c) of this section—(i) in general. Except as provided in paragraph (e)(2)(ii) of this
section, in applying the conditions of paragraph (c) of this section with respect to integration with Medicare, a reference to
"individual health insurance coverage" is deemed to refer to coverage under Medicare Part A and 6 or Part C. References in this
section to integration of an HRA with Medicare refer to integration of an individual coverage HRA with Medicare PartA and B or
Part Q

(ii) Exceptions. For purposes of the statement regarding ERISA under the notice content element under paragraph (c)(6)(ii)
(A) of this section and the statement regarding the availability of a special enrollment period under the notice content element
underparagraph (c)(6)(ii)(J) of this section, the term individual health insurance coverage means only individual health insurance
coverage and does not also mean coverage under Medicare Part A and B or Part C.

(~ Examples—(1) Examples regarding c/asses and the minimum c/ass size requirement. The following examples illustrate
the provisions of paragraph (c)(3) of this section, taking into account the provisions of paragraphs (d)(1) through (4) and (d)(6) of
this section. In each example, the HRA is an individual coverage NRA that may reimburse any medical care expenses, including
premiums for individual health insurance coverage and it is assumed that no participants or dependents are Medicare
beneficiaries

(i) F~ample 1: Collectively bargained employees offered traditional group health plan; iron-collectively bargained employees o//eied HRA—(A)
Facts. For 2D20, Plan Sponsor A offere i[s employees covered by a collective bargaining agreement a treditional group health plan (as required by the
collectivebargaining agreement) and all other employees (non-collectively bargained employees) each anHRA on the same terms.

(B) Conclusion. The same terms requirement of paragraph (c)(3) of this section is satisfied in this paragraph (~(1)(i) (Example 1) because
collectively bargained and non-collectively bargained employees may be treated as different Gasses of employees, one of which may be offered a
treditional group health plan and the other of which may 6e offered an individual coverage HRA, and Plan Sponsor A offers the HR4 on the same terms
to all participants who are non-collectively bargained employees. The minimum Gass size requirement does not apply to this paragraph (~(1)(i)
(Example 1) even though Plan SponsorA offers one class a traditional group health plan and one class the HRA because collectively bargained and
non-collectively bargained employees are not applicable classes that are subject to the minimum class size requirement

(ii) Example 2: Collectively bargained employees in one unit o//eretl traditional group health plan and in another unit offered HRA—(A) Facts. For
2020, Plan Sponsor B offers its employees covered by a collective bargaining agreement with Local 100 a traditional group health plan (as required by
the collective bargaining agreement), and its employees covered by a collective bargaining agreement with Local 200 each an HRA on the same terms
(as required by the collective bargaining agreement)...

(B) Conclusion. The same terms requirement of paragraph (c)(3) of this section is satisfied in this paragraph (~(1)(ii) (6cample 2) because the
employees covered by the collective bargaining agreements with the two separate bargaining units (Local 100 and focal 200) may be treated as two
different classes of employees and Plan Sponsor B offers an HR4 on the same terms to the participants covered by the agreement with Local 200. The
minimum class size requirement does not apply to this paragraph (f}(1)(ii) (Eeample 2) even though Plan Sponsor B offers the Local 100 employees a
traditional group health plan and the Local 200 employees an HRA because wllect~vety bargained employees are not applicable classes that are
sutiject to the minimum class size requvement.

(iii) Example 3: Employees in a waiting period offered no cove2ge; other emp/oyees oNered an HR4—(A) Facts. For 2020, Plan Sponsor C offers
its employees who have completed a waiting period that complies with the requirements for waiting periods in §147.116 of this subchapter each an HRA
on the same terms arid does not offer coverage ro its employees who have not completed the waiting period.

(B) Conclusion. The same terms requirement of paragraph (c)(3) of this section is satisfed in this paragraph (~(1)(iii) (Example 3) because
employees who have completed a waiting period arid employees who have not completed a waiting period may be [reared as different classes and Plan
Sponsor C offers the HR4 on the same terms to all participants who have completed the waiting period. The minimum class size requirement does not
apply to this paragraph (~(1)(iii) (Example 3) because Plan Sponsor C does not offer at leas[ ane class of employees a traditional group hearth plan arid
because the lass of employees who have not completed a waiting period and the lass of employees who have completed a waiting period are not
applicable classes that are subject to the minimum class size requirement.

(iv) Example 4: Employees in a waiting period o//ered an HR4; other employees oBered a tratlitiona/ group hea@h plan—(A) Facts. For 2020, Plan
Sponwr D offers its employees who have completed a waiting period that complies with the requirements for waiting periods in §147.116 of this
subchapter a traditional group health plan arid offers its employees who have not completed the waiting period each an HR4 on the same terms.

(B) Contusion. The same terms requirement of paregraph (c)(3) of this section is salisfed in this paragraph (~(1)(iv) (Example 4) because
employees who have completed a waiting period and employees who have not completed a waiting period may be treated as different classes and Plan
Sponsor D offers an HRA on the same terms to all participants who have not completed the waiting period. The minimum class size requirement does
not apply to this paragraph (~(1)(iv) (Example 4) even though Plan Sponsor D offers employees who have completed a waiting period a traditional group
health plan and employees who have not completed a waiting period an HRA because the class of employees who have not completed a waiting period
is not an applicable class that is subject to the minimum class site requirement (nor is the class made up of employees who have completed the waiting
periody

(v) Example 5: Staging firm employees temporarily placed with customers offered an HRA; other employees offered a Traditional group health
p/ar(A) Fads. Plan Sponsor E is a staffing trm that places certain of its employees on temporary assignments with customers that are not the
common law employers of Plan Sponsor E's employees or treated as a single employer with Plan Sponsor E under Section 414(b), (c), (m), or (o) of the
Code (unrelated enttties); other employees work in Plan Sponsor E's office managing the staffing business (non-temporary employees). For 2020, Plan
Sponsor E offers its employees who are on temporary assignments with customers each an HRA on the same terms. All other employees are offered a
traditional group health plaa

(B) Conclusion. The same terms requirement of paragraph (c)(3) of this section is satisfied in this paragreph (Q(1)(v) (Eeample 5) because the
employees who are hired for temporary placement at an unrelated entity arid non-temporary employees of Plan Sponsor E may be treated as different
classes of employees and Plan Sponsor E offers an HRA on the same terms to all participants temporarily placed with customers. The minimum class
size requirement does not apply to this paragraph (~(1)(v) (Example ~ even though Plan Sponsor E offers one class a traditional group health plan and
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one class the HRA because the class of employees hired for temporary placement is not an applicable class that is subject to the minimum class size
requirement (nor is the class made up of noo-temporary employees).

(vi) Example 6.' Staffing firm employees temporarily placetl with customers in rating area 7 offered an HRA; other employees offered a traditional
group health plan—(A) Facfs. The facts are the same as in paragraph (~(t)(v) of [his section (Example ~, except that Plan Sponsor E has work sites in
rating area 7 and rating area 2, and it offers its 10 employees on temporary assignments with a work site in rating area 1 an HR4 on the same terms.
Pian Sponsor E has 200 other employees in rating areas 1 and 2, including its non-temporary employees in reting areas 7 and 2 and its employees on
temporery assignments wiU a work site in reting area 2, all of whom are oRered a traditional group healthplan.

(B) Conclusion. The same terms requirement of paragraph (c)(3j of this section is not salisfed in this paragreph (~(1)(vi) (Eeample 6) because,
even though the employees who are temporarily placed with customers generally may be treated as employees of a different class, because Plan
Sponsor E is also using a rating area to identify the Gass offered the HRA (which is an applicable class for the minimum class size requirement) and is
offering one class the HRA and another class the traditional group health plan, the minimum Gass size requirement applies to [he class offered the HRA,
and the class offered the HR4 fails to satisfy [he minimum class size requirement. Because Plan Sponsor E employs 210 employees, the applicable
class size minimum is 20, and the HR4 is offered to only 10 employees

(vii) Example T Employees in State 1 offered traditional group health plan; employees in State 2 offered HRA—(A) Facts. Plan Sponsor F employs
45 employees whose work site is in State 1 and 7 employees whose primary site of employment is in State 2. For 2020, Plan Sponsor F offere its 45
employees in State 7 a traditional group health plan, and each of ifs 7 employees in State 2 an HRA on the same terms.

(8) Conclusion. The same terms requirement of paregraph (cj(3) of this section is satisfied in this paragraph (~(1)(viij (Example ~ because Plan
Sponsor F offers the HRA on the same terms to all employees with a work site in State 2 and that Gass is a permissible class under paragraph (d) of
this section. This is because employees whose work sites are in different rating areas may be considered different classes and a plan sponsor may
create a class of employees by combining classes of employees, including by combining employees whose work site is in one rating area with
employees whose work site is in a different rating area, or by combining all employees whose work site is in a state. The minimum Gass size
requirement does not apply to [his paragraph (~(1)(vii) (Example n because the minimum class size requirement does not apply if the geographic area
defining a class of employees is a state or a combination of hvo or more entire states.

(viii) Example 8.' Full-time seasonal employees offered HRA; all other full-time employees offered traditional group health plan; pars-time employees
offered no coverage—(A) Facfs. Plan Sponsor G employs 6 tuff-time seasonal employees, 75 full-time employees who are no[ seasonal employees, and
5 part-time employees, For 2020, Plan Sponsor G offers each of its 6 full-time seasonal employees an HRA on the same terms, its 75 full-time
employees who are not seasonal employees a traditional group heaHh plan, and offers no coverage to its 5 paA-time employees.

(B) Conclusion. The same terms requirement o1 parag2ph (c)(3) of [his section is satisfied in this paragraph (~(1)(viii) (Example 8) because full-
timeseasonal employees and Full-time employees who are nol seasonal employees may be considered tliRerent classes and Plan Sponsor G offers the
HR4 on the same terms to all full-time seasonal employees. The minimum class size requirement does not apply to the class offered the HRA in this
paragraph (~(1)(viii) (Euamp/e 8) because part-time employees are not offered coverage and full-time employees are not an applicable class subject to
the minimum class size requirement if part-6me employees are not offered coverage.

Qx) Example 9: FuII-time employees in rating area Loffered twditiona/9roupheafth plan; full-time employees in refing area 2 oNeretl HRA; part-time
employees offered no coverage—(A) Facts. Plan Sponsor H employs 17 full-time employees and 10 part-time employees whose work site is in rating
area 1 and 552 full-time employees whose work site is in rating area 2. For 2020, Plan Sponsor H offers its 77 full-time employees in rating area 1 a
traditional group health plan and each of its 552 full-time employees in rating area 2 an HRA on the same terms. Plan Sponsor H offers no coverage to
its 10 part-time employees in rating area 1. Plan Sponsor H reasonably expects to employ 569 employees on the frst day of the HRA plan yeas

(B) ConGus~on. The same terms regwrement of paragraph.(c)(3) of this section is satisfied inthis para9raph.(~(1)(ix).(Example.9) because
employees whose work sites are in diRerenl rating areas may be considered tlifterenl classes and Plan Sponsor H offers the HRA on the same terms to
all full-time employees in rating area 2. The minimum Gass size requirement applies to the class offered the HR4 in this paregraph (~(1)(ix) (Example 9)
because the minimum class size requirement applies to a class based on a geogrephic area unless the geographic area is a state or a combination of
two or more entire states. However, the minimum class size requirement applies only to the class offered the HRA, and Plan Sponsor H offers the HRA
to [he 552 full-time employees in rating area 2 on the frs[ day of the plan year, satisfying the minimum class size requirement (because the applicable
Gass size minimum for Plan Sponsor H is 20).

(x) Eeample 10: Employees in rating area 1 of/ered HRA; employees in rating area 2 offered traditional group health plan—(A) Facts. The facts are
the same as in paragraph (~(1)(ix) of this section (Example 9) except that Plan Sponsor H offers ifs 17 full-time employees in rating area 1 the HRA and
offers its 552 full-time employees in rating area 2 the traditional group health plan.

(B) Conclusion. The same terms requirement of paragraph (c)(3j of this section is not satisfed in this paregraph (~(1)(x) (Example 10) because,
even though employees whose work sites are indifferent rating areas generally may be considered different classes and Plan Sponsor H offers the
NRA on the same terms to all participants in rating area 1, the HRA fails to satisry the minimum Gass size requirement. Specifically, the minimum class
size requirement applies to this paragraph (~(1)(x) (Example f0) because the minimum class size requirement applies to a class based on a geogrephic
area unless the geographic area is a state or a combination of hvo or more entire states. Further, the applicable class size minimum for Plan Sponsor H
is 20 employees, and [he HR4 is only offered to the 17 full-time employees in rating area t on the first day of the HRA plan year.

(xi) Example 71: Employees in State 1 and reting area 1 of State 2 offered HRA; employees in a//other rating areas of State 2 offered traditional
group health plan—(A) Facts. For 2020, Plan Sponsor I oRers an HR4 on the same terms to a total of 200 employees it employs with work sites in State
1 and in rating area 1 of Sate 2. Plan Sponsor I offers a tradNional group health plan to its 150 employees with work sites in other rating areas in Stale
2. Plan Sponsor I reasonably expects to employ 350 employees on the frst day of the HRA play yeas

(B) Conclusion. The same terms requirement of paragraph (c)(3) of this section is satisfied in this paragraph (f~(1)(xi) (Example 17). Plan Sponsor
may treat all of the employees with a work site in State 1 and rating area 1 of State 2 as a class of employees because employees whose work sites are
indifferent rating areas may be considered different classes and a plan sponsor may create a class of employees by combining classes of employees,
including by combining employees whose work site is in one rating area with a class of employees whose work site is in a different rating area. The
minimum class size requirement applies to the class of empi4yees offered the HRA (made up of employees in Stale 1 and in rating area 1 of State 2)
because the minimum class size requirement applies to a class based on a geographic area unless the geog2phic area is a state or a combination of
hvo or more entire states. In this case, the class is made up of a state plus a rating area which is not the entire state. However, this class satisFles the
minimum class size requirement because the applicable Gass size minimum Far Plan Sponsor I is 20, and Plan Sponsor I offered the HRA to 200
employees on the first day of the plan year.

(xii) Example 12: Sa/aned employees o8ered a treditional group health plan; hourly employees offered an HRA—(A) Facts. Plan Sponsor J has 163
salaried employees and 14 hourly employees. For 2020, Plan Sponsor J offers its 163 salaried employees a traditional group heaHh plan and each of its
14 hourly employees an HRA on the same terms. Plan Sponsor J reasonably expects to employ 777 employees on [he First day of the HRA plan year.
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(6) Conclusion. The same terms requirement of paragraph (c)(3) of this section is not satisfied in this paragraph (~(1)(xii) (Euample 12) because,
even though salarietl and hourly employees generally may be considered different classes and Plan Sponsor J offers the HRA on the same terms to all
hourly employees, the HR4 fails to satisfy [he minimum class size requirement. Specifcally, the minimum class size requirement applies in this
paregraph (~(1)(xii) (Example 12) because employees who are paid on a salaried basis and employees who are not paid on a salaried basis are
applicable classes subject to the minimum class size requirement. Because Plan Sponsor J reasonably expects to employ between 100 and 200
employees on the frs[ day of the plan year, the applicable class size minimum is 10 percent, rounded down to a whole number. Ten percent of 177 total
employees, roundetldown to a whole number is 17, and the HR4 is offered to only 14 hourly employees.

{xiii) Example 73: Part-time employees and full-time employees oHeied diBerent HRAs; no traditional group health plan oNered—(A) Facts. Plan
Sponsor K has 50 full-time employees and 7 paA-time employees. For 2020, Plan Sponsor K offers its 50 full-lime employees $2,000 each in an HRA
otherwise provided on the same terms and each of ils 7 part-time employees $500 in an HRA otherwise provided on the same terms. Plan Sponsor K
reasonably expects to employ 57 employees on the fire[ day of the HRA plan yeas

(B) Conclusion. The same lertns requirement of para8raph (c)(3) of this section is satisfied in this paragreph (~(1)(xiii) (Example 13) because full-
time employees and part-time employees may be treated as different classes and Plan Sponsor K offers an HRA on the same terms to all the
participants in each class. The minimum class size requirement does not apply to either the full-time class orthe part-time class because (although in
certain circumstances the minimum class size requirement applies to a class of full-time employees and a class of part-time employees) Plan Sponsor K
does not offer any class of employees a treditional group health plan, and the minimum class size requirement applies only when, among other things,
at least one Gass of employees is oBeretl a traditional group health plan while another lass is offered an HRA.

(xiv) Example 14: No employees oNered an HRA—(A) Facts. The facts are the same facts as in paregraph (~(1)(xiii) of this section (Examp/e 13),
except that Plan Sponsor K offers its full-time employees a Ireditional group health plan and does not offer any group health plan (either a traditional
group health plan or an HRA) to its par4lime employees.

'. (6) Conclusion. The regulations set forth under this section tlo no[ apply to Plan Sponsor K because Plan Sponsor K does not offer an individual
coverage HRA to any employee.

(xv) Example 75: Full-time employees offered traditional group health plan; part-time employees offered HRA—(A) Facts. The facts are the same as
in paragraph (~(1)(xiii) of [his section (Ezampie 13), except that Plan Sponsor K offers its full-time employees a traditional group health plan and offers
each of its part-time employees $500 in an HRA and otherv✓ise on the same terms.

(B) Conclusion. The same terms requirement of paragraph (c)(3) of this section is not salisfed in this paragraph (~(1)(uv) (Euample 9~ because,
even though the full-time employees and the part-time employees generally may 6e treated as different classes, in this paragreph (fj(1)(xv) (Example
1~, the minimum Gass size requirement applies to the part-time employees, and it is not satisfied. Specifically, the minimum class size requirement
applies to the part-time employees because that requirement applies to an applicable class o8ered an HRA when one class is offered a traditionalgroup
health plan while another class is offered an HRA, and to the part-time and full-time employee classes when one of those classes is offered a traditional
group health plan while the other is offered an HRA. Because Plan Sponsor K reasonably expects to employ fewer than 100 employees on the first day
of the HR4 plan year, the applicable class size minimum for Plan Sponsor K is 10 employees, but Plan Sponsor K offered [he HRA only to its 7 part-time
employees

(xvi) Example 16: Satislying minimum class size requirement based on employees offered HRA—(A) Facts. Plan Sponsor L employs 76 full-time
employees and 12 part-time employees. For 2020, Plan Sponsor L offers its 78 full-time employees a traditional group health plan and each of its 12
pad-times employees an HRA on the same terms. Only 6 part-time employees enroll in the HR4. Plan Sponsor L reasonably expects to employ fewer
than 100 employees on the first day of the HRA plan yeas

(B) Conclusion. The sametermsrequirement otparagreph (c)(3) of this seIXion is satisfletlin this. paragraph.(~(1J(xvi) (Example A6) because full-
timeemployees and part-time employees may be treated as different classes, Plan Sponsor L offers an HR4 on the same terms to all the participants in
the part-time class, and the minimum class size requirement is satisfied. Specifically, whether a class of employees satisfes the applicable class size
minimum is determined as of [he frst day of the plan year based on the number of employees in a class that is offered an HRA, not on the number of
employees who enrollin the HRA. The applicable class size minimum for Plan Sponsor L is 10 employees, and Plan Sponsor L offered the HRA to its
12 part-time employees.

(xvii) Example 77: Student employees o8ered student premium reduction arrangements and same teems requirement—(A) Facts. Plan Sponsor M
is an institution of higher education that offers each of its part-time employees an HR4 on the same terms, except that it offers its part-time employees
who are student employees a student premium reduction arrangement, and the student premium reduction arrangement provides different amounts to
different part-time student employees.

(B) Conclusion. The same terms requirement of paragraph (c)(3) of this section is satisfied in this paragraph (fl(1)(xvii) (Example 1 n because Plan
SponsocM offers the HRA on the same terms to its part-time employees who are not students and because the part-time student employees offered a
student premium reduction arrangement (and their varying HR4s) are no[ taken into account as part-time employees for purposes of determining
whether a class of employees is offered an HRA on the same terms

(xiii) Example 78.' Student employees offered student premium reduction arrangements and minimum class size requirement—(A) Facts. Plan
Sponsor N is an institution of higher education with 25 hourly employees. Plan Sponsor N offers 75 of ils hourly employees, who are student employees,
a student premium reduction arrengement and it wants to offer. its other 10 hourty employees an NR4 for 2022. Plan Sponsor N offers its salaried
employees a traditional group health plan. Plan Sponsor N reasonably expects to have 250 employees on the Trst day of [he 2022 HRA plan year, 15 of
which will have offere of student premium reduction artangements.

(B) Conclusion. The same terms requirement of paragraph (c)(3) of this section is not satisfied in this paragraph (~(1)(xviiij (Example 18j. The
minimum Uass size requirement will apply to [he lass of hourly employees to which Plan Sponsor N wants to offer the HRA because Plan Sponsor N
offere a class of employees a traditional group health plan and another class the HRA, and the minimum Gass size requirement generally applies to a
class of hourly employees offered an HRA. Plan Sponsor N's applicable class size minimum is 20 because Plan Sponsor N reasonably expects to
employ 235 employees on the first day of the plan year (230 employees minus 15 employees receiving a student premium reduction arrangement). Plan
Sponsor N may not offer the HRA to ils hourly employees because the 10 employees offered the HRA as of the first day of the plan year does nol satisry
the applicable class size minimum,

(2) Examples regarding special rule fornew hues. The following examples illustrate the provisions of paragraph (c)(3) of this
section, taking into account the provisions of paragraph (d) of this section, in particular the special rule for new hires under
paragraph (d)(5) of this section. In each example, the HRA is an individual coverage HRA that has a calendar year plan year and
may reimburse any medical care expenses, including premiums for individual health insurance coverage. The examples also
assume that no participants or dependents are Medicare beneficiaries.
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(i) Example is Application o/special rule for new hires fo al/employees-(A) Facts. For 2021, Plan Sponsor A offers all employees a traditional
group health plaa For 2022, Plan Sponsor A offers all employees hired on or after January 1, 2022, an HRA on the same terms antl continues [o offer
the traditional gmupheatth plan to employees hired before that date. On the first day of the 2022 plan year, Plan Sponsor A has 2 new hires who are
offered the HRA.

(Bj Conclusion. The same terms requirement of paregreph (c)(3) of this section is satisfied in this paragraph (~(2)(i) (Example 1) because, under
the special rule for new hires in paragraph (d)(5) of this section, the employees newly hired on and aker January t, 2022, may be treated as a new hire
subclass, Plan Sponsor A offers the HR4 on the same terms to all participants in the new hire subclass, and the minimum class size requirement tloes
not apply to the new hire subclass

(ii) Example 2.' Application o/special rule foroew hires to lull-time emp/oyee~(A) FaIXs. For 2021, Plan Sponsor B offers a [ratlitional group health
plan to its full-time employees and does no[ offer any coverage [o its part-time employees. For 2022, Plan Sponsor 6 offere full-time employees hired on
or after January 1, 2022, an HR4 on the same terms, continues to offer its full-time employees hired before that date a traditional group health plan, and
continues to offer no coverage to its part-time employees, On the First day of the 2022 plamyear, Plan Sponsor 8 has 2 new hire, full-time employees
who are offered the HRA

(B) Conclusion. The same terms requirement of paragraph (c)(3) of this section is satisfied in this paregraph (~(2)(ii) (Example 2) because, under
the special rule for new hires in para9reph (d)(5) of this section, the full-time employees newly hired on and aHer January 1, 2022, may be treated as a
new hire suGclass and Plan Sponsor B offers the HRA on the same terms to all participants in the new hire subclass. The minimum class size
requirement does not apply to the new hire subclass

(iii) Example 3: Special rule for new hires imperrnissibly applied retroactivel}~(A) Facfs. For 2025, Plan Sponsor C offers a traditional group health
plan to its hill-time employees. For 2026, Plan Sponsor C wants [o offer an HRA to its full-time employees hired on and after January 1, 2023, while
continuing to offer a traditional group health plan [o its full-time employees hired before January 1, 2023.

(B) Conclusion. The special rule far new hires under paragraph (tl)(5) of this section does not apply in this paragraph (~(2)(iii) (Example 3) because
the rule must be. applied pmspectivety. That is, Plan Sponsor C may not, in 2026, choose to apply [he special rule for new hires retroactive to 2023. If
Plan Sponsor C were to offer an HRA in this way, it would fail to satisfy the wntliiions under paragraphs (c)(2) and (3) of this section because the new
hire subclass would not be treated as a subclass for purposes of applying those rules and, therefore, all full-time employees would be treated as one
class to which either a traditional group health plan or an HRq could be offered, but not both.

(iv) Evample 4: Permissible second application o/the special rule for new hires to the same class of employees-(A) Facfs. For 2021, Plan Sponsor
D offers all of its full-time employees a traditional group health plan. For 2022, Plan Sponsor D applies the special rile for new hires and offers an HRA
on the same terms to all employees hired on and after January 7, 2022, and continues to offer a traditional group health plan tofull-time employees
hired before that date. For 2025, Plan Sponsor D discontinues use of the special rule for new hires, and again offers all full-time employees a traditional
group health plan. In 2030, Plan Sponsor D decides to apply the special rule for new hires to the full-time employee class again, offering an HRA to all
full-time employees hired on and after January 1, 2030, on the same terms, while continuing to offer employees hired before that date a traditional group
health plan.

(B) Conclusion. Plan Sponsor D has permissibly applied the special mle for new hires and is in compliance with the requirements of paragraphs (c)
(2) and (3) of this section

(v) Example 5: Impermissible second application of the special rule for new hires to the same c/ass o/employees-(A) Facts. The facts are the
same as in paragraph (~(2)(iv) of this section (Example 4), except that for 2025, Plan Sponsor D discontinues use of the special mle for new hires by
offering all full-time employees an HRA on the same terms. Further, for 2030, Plan Sponsor D wants to continue to offer an HRA on the same terms to
all full-time employees hired before January 1 2030, and [o oRer all full-6me employees hired on or after.January.1,.2030, an HRA. ina different amount...

(BJ Conclusion. Plan Sponsor D may not apply the special rule for new hires for 2030 to the class of full-time employees being offered an HRA
bemuse the special rule for new hires may only be applied to a Gass that is being offered a traditional group health plan

(vi) Example 6: New full-time employees offered different HRAs in di(/erent rating areas-(A) Facfs. Plan Sponsor E has work sites in rating area 1,
rating area 2, and rating area 3. For 2021, Plan Sponsor E offers its full-time employees a traditional group health plan. Far 2022, Plan Sponsor E offers
its full-time employees hired on or after January 1, 2022, in rating area 1 an HRA of $3,000, its full-time employees hired on or after January 1, 2022, in
rating area 2 an HRA of $5,000, and its full-time employees hired on or after January 7, 2022, in rating area 3 an HR4 of $7,000. Within each class
offered an HRA, Plan Sponsor E offers the HRA on the same terms. Plan Sponsor E offers its full-time employees hired prior to January 1, 2022, in each
of those classes a traditional group health plan. On the frst day of the 2022 plan year, there is one new hire, full-time employee in rating area 1, three
new hire, full-time employees in rating area 2, and 10 new hire-full-time employees in mling area 3..

(B) Conclusion. The same terms requirement of paragraph (c)(3) of this section is satisfed in [his paragraph (~(2)(vi) (Euample 6) because, under
the special rule for new hires in paragraph (tl)(5) of this section, the full lime employees in each of the three rating areas newly hired on and after
January t, 2022, may be treated as three new hire subclasses and Plan SponsorE offers the HRA on the same terms to all participants in the new hire
subclasses. Further, the minimum class size requirement does not apply to the new hire subclasses.

(vii) Example 7: New full-time employee class subdivided based on 2ting area-(A) Facts. Plan Sponsor F offers its full-time employees hired on or
after January 1, 2022, an HRA on the same terms and it continues to offer its full-time employees hired before that date a traditional group health plan.
Plan Sponsor F offers no coverege to its part-time employees. For the 2025 plan year, Plan Sponsor F wants to subdivide the full-time new hire
subclass so that those whose work site is in rating area 1 willbe offered the traditional group health plan and those whose work site is in rating area 2
will continue to receive the HR4. Plan Sponsor F reasonably expects [o employ 279 employees on January i, 2025. As of January 1, 2025, Plan
SponsorF has 15 full-time employees whose work site in in rating area 2 and who were hired between January 1, 2022, and January 7, 2025.

(8) Conclusion. The same terms requirement of paragraph (c)(3) of this section is not satisfed in this paragreph (f)(2)(vii) (Example n because the
new hire subclass has been subdivided in a manner that is subject to the minimum class size requirement, and the Gass offered the HRA fails to satisry
the minimum Gass size requirement. Specifcally, once the new hire subclass is subdivided the general rules for applying the minimum class size
requirement apply to the employees offered the HRA in the new hire subclass. In this case, because the subdivision of the new hire full-time subGass is
based on rating areas; a Gass based on rating areas is an applicable class subject to the minimum class size requirement; and the employees in one
rating area are to be offered the HR4, while the employees in the other rating area are offered the tretlitional group health plan, the minimum class size
requirement would apply on and after the date of the subdivision. Further, the minimum class size. requirement would not be satisfied, because the
applicable class size minimum for Pian Sponsor F would be 20, and only 75 employees in retlng area 2 would be offered [he HRq.

(viii) Example 8: New full-time employee class subdivided based on state-(A) Facfs. The facts are the same as in paragraph (~(2)(vii) of this
section (Example 7~, except that forthe 2025 plan year, Plan Sponsor F intends to subdivide the new hire, full-time class so that those in State 1 will be
offered the traditional group health plan and those in State 2 will each be offered an HR4 on the same terms.

https://www.ecfr.gov/cgi-bin/text-idx?SID=5cfa301 tb 11 ce81 d2680d72443 a7374c&mc=tr... 9/ 19/2019



eCFR—Code of Federal Regulations Page 12 of 12

(B) Conclusion. The same terms requirement of paragreph (c)(3) of this section is satisfied in this paragraph (~(2)(viii) (Eeample 8) because even
though the new hire subclass has been subdivided, it has been subdivided in a manner that is not subject to the minimum gass size requirement as the.
.subdivision is based on the entire state

(ix) Example 9: New full-time employees and part-time employees offeretl HRA—(A) Facts. In 2021, Plan Sponsor G offers its full-time employees a
tratlitional group health plan and tloes not offer coverage to its part-time employees. For the 2022 plan year, Plan Sponsor G offers its full-time
empbyees hiretl on or after January 1, 2022, and all of its part-time employees, including those hired before January 1, 2022, and those hiretl on and
after January 7, 2022, an HRA on the same teens, antl it continues to offer its full-time employees hired before January 1; 2022, a traditional group
heakh plan.

jB) Conclusion. The minimum class size requirement applies to the pad-time employees offered the HRA in 2022 because the Gass is being offered
an HRA; the special rule for new hires does not apply (because this class was not previously offered a traditional group health plan) and so it is not a
new hire subGass exempt tmm the minimum class size requirement; anotherclass of employees (that is, full-time hired before January 1, 222) are
.being offered a traditional group heaHh plan; and the part-time employee class is generelty an applicable classes that is subject to the minimum Gass
size requirement. However, because the full-time, new hire subclass is basetl on the special rule for new hires, the minimum class size requirement
does not apply to full-time new hires offered an HR4 in 2022.

{g) Applicability date. This section applies to planyears beginning on or after January 1, 202Q

[84 FR 29014. June 20. 2Q19]

t Back to Tap
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