State of California
. Office of Administrative Law

In re: ' NOTICE OF APPROVAL OF EMERGENCY
California Heaith Benefit Exchange REGULATORY ACTION o '
Regulatory Action:

Government Code Sections 11346.1 and

Title 10, California Code of Regulatlons_ 11349.6

Adopt sections:

Amend sections: 6408, 6410, 6452, 6454, .
. 6470, 6474, 6496, 6498, OAL Matter Number; 2019-0927-04 .

6502, 6504, 6506, 6602
Repeal sections: - '

OAL Matter Type: Emergency (E)

In these emergency regulations, the California Health Benefit Exchange amends its
regulations pursuant to Government Code section 100504(a)(6). In compliance with
state and federal laws, these regulations provide definitions, abbreviations, standards
for notice, standards for eligibility determination and redetermination for qualified health
pians, requirements for coverage eligibility, procedures for termination of coverage, and
an appeals process. .

‘OAL approves this emergency regulatory action pursuant to sections 11346.1:and
11349.6 of the Government Code. R -
This emergency regulatory action s effective on 10/7/2019 and will expire on 10/7/2024,
The Certificate of Compliance for this action is due no later than 10/6/2024.

Date: October 7, 2019 ‘—’Q

Thanh Huynh > N
Senior Attorney

For: Kenneth J. Pogue
_ Director
Original: Peter Lee, Executive Director
Copy: Faviola Ramirez-Adams




FORN 3 " g
STATE OF CALIFORNIA-OFFICE OF ADMIN Mictions on | For use by Secretary of State only

EMERGENGY NUMBER

1209-527-0up
For use by Ofﬁ;.:g._of Admiqistra!ive Law {OAL) only K | . 5% EQRSEQ ?!LE@

in the offics of the Sevretary of Blate
- o the Siafe<f Callfomla

WP PRss | oeTorams

ot BV

NOTICE REGULATIONS

2 HEGULATORY ACFION N%.'MBER

AGENCY WITH RULEMAKING AUTHORITY AGENCY FILE NUMBER {iF any}
California Health Benefit Exchange

PUBLICATION OF NOTICE (Complate for publication in Notlce Register)

1. SUBJECT OF NOT!CE o oo TITLE(S) o FERST SECTION AFFECT‘ED 2. REQUESTELD PUBL CATION DATE
3. NOH%ECEW; Proposecf 4. AGENCY CONTACT PERSON TELEPHONE NIUMBER . FAX NUHER (Dp}oonal,
Regulatory Action D Other ' '

B. SUBMISSION OF REGULATIONS {Complete when submitting regulatlons)

1a. SUBJECT OF REGULATION(S) : ’ 1b. ALL PREVIOUS RELATED OAL REGULATORY ACTION NUMBER(S}
Eligibility, Enrollment and Appeal Process for the Individual Exchange 2018-0810-04 C
2. SPECIFY CALIFORNIA CODE OF REGULATIONS TITLE(S} AND SECTION(S) {including title 26, f toxics related) -
ADGPT :
SECTION(S) AFFECTED | /007" per sgency 19/#HeeT®
{List ali section number(s) gency '
. individually, Attach AMEND TOYTESE
additional sheet if nee&ad } 6408 6410, 6452 6454 6470, 6474, 6496, 6498, 6508; 6502, 6504, 6506, 6602, 6610 and-6622- -
TtTLE(S) . R ] REPEAL
10 SRR
3. TYPE OF FILING
] Rag”'“ Rlemating (Gov [:] Certificate of Compliance: The agency officer named Emergency Readopt (Gov, T Changes Without Regulatory
Code §11346) below certifies that this agency complied with the Code, §11346.1(R)} D Effect (Cal. Code Regs,, title
D Res;:muttal.of disapproved or provistons of Gov. Code 5511346.2-11347.3 either 1,5100) "
withdrawn nonemergericy " before the emergency regulation was adopted or | ] . !
filing (Gov. Code §511349.3, within: the time period required by statute, D File & Print Brint Onily
11349.4) - C R
Emergency {Gov. Code, Resubmittal of disapproved or withdrawn X] Gther (specityy GOV, Code, §700504(a)(6}
§11346.0(6)) emergency filing (Gov. Code, §11346.1)

4 ALl BEGINNING AND ENDING DATES OF AVAILABILITY OF MODIFED REGULATIONS AND/OR MATERIAL ADDED TO THE RULEMAKING FlLE‘(Cai Code Regs. title 7, §44 and Gov Code §11347.1}

5. EFFECTIVE DATE OF CHANGES [Gov. Code, 5§ 11343, 4, 11346.7(d}; Cal. Code Regs, title 1,§100}

Effective January 1, April 1, July 1, o 4 Effactive on filing with . §100 Changes Without Effective

October 1 (Gav. Code §11343.4(a}) . Secretary of State Regulatory Effect other (Specify)
6. CHECK IF THESE REGULATIONS REQUIRE NOTICE 70, OR REVIEW, CONSULTATION, APPROVAL OR CONCURRENGE BY, ANOTHER AGENCY OR ENTITY '
D Department of Flnance {Form STD. 399) (SAM §6660} o E] Fair Political Practices Commission . C o D State Fire Marshat
D Other (Spec;fy)
7. CONTACT PERBON _ TELEPRONE NUMBER FAX NUMBER {Optional) E-MAIL ADDRESS (Optional)
Faviola Adams 916-228-8668 favioIa.ramirez—adams@covered.cg
8. . Icertify that the attached copy of the regulation{s} is a true and correctcopy For use by Office of Admg@t@& &

of the regu!ation(s) Identified on this form, that the Information specifiod on this form g%ﬁ@ﬁgﬁg

is true and correct, and that i am the head of the agency taking this action,
or a designee of the head of the: agem:y, and am authorized to make this certification,

7/2//?4

D TITLE OF SENATORY
Peter V. Lee, Executive Director




Covered California
September 19, 2019

California Cade of Regulations

Title 10. Investment

Chapter 12. California Health Benefit Exchange (§ 6400 et seq.)
Article 2. Abbreviations and Dei“mition_s

§ 6408. Abbreviations.

The following abbreviations shall apply to this chapter:

ACO Accountable Care Organization
APTC Advance Payments of Premium Tax Credit
- CAHPS - Consumer Assessment of Healthcare Providers and Systems

CalHEERS  California Healthcare Eligibility, Enrdllment, and Retention System

CCR California Code of Regulations
C‘EC ‘ Certified Enroliment Comzseior
CFR  Code of Federal Regulations
CHIP ‘ Children's Health Insurance Program |
~.CSR. . . Cost-Sharing Reducﬁon — ,
DHCS i)epartment of Health Care Services
DHS U.S. Depattment of Homeland Security
EPO Exclusive Provider Organization
FPL - Federal Poverty Level
FQHC Federally-Qualified Health Center
HDHP - - - High Deductible'Health Plan -
HEDIS Health Effectiyeness Data and Information Set
HHS | U.S. Department of Health and Human Services
HIPAA Hea]th Insurance Portability and Accountablhty Act of 1996 (Pub. L. 104- 191)
HEMO Health Maintenance Orgamzatlon
- HSA Health Savings Account
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AP Insurance Affordability Program

IPA Independent Practice Association

IRC Intemeﬂ Revenﬁe Code 0f 1986

IRS. Internal Revenue Services

LEP | Limited English Proficient

MAGI - Modified Adjusted Gross Income

MEC ' Minimum Essential Coverage

MMEP—————Medi-Cal Managed-Care Plan

PBE | Certified Plan-Based Enroller

PBEE Certified Plan-Based Enrollment Entity

POS Point of Service |
 QDP Qualified Dental Plan

QHP ' Qualified Health Plan

SHOP Small Business Health Optzons Program

SSA ~ Social Security Administration

SSN Social Security Number |

| TIN | TaXI.)éycr”Idcﬁtiﬁcatioh Nurﬁ’ocr
USC United States Code

Note: Authority cited: Section 100504 Government Code. Reference: Sections 100501 100502,
and 100503 Government Code; 45 CFR Sectlons 155.20 and 155.300.

§ 6410. Definitions,
As used in this chapter, the following terms shall mean:

“Advance Payments of Premium Tax Credit” (APTC) means payment of the tax credits
authorized by Section 36B of IRC (26 USC § 36B) and implementing regulations, which are
pr0v1ded on an advance basis to an eligible individual enroIled in'a QHP through an Exchange in

accordance Wlth Sect1on 1412 of the Affordable Care Act.
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| “Affofdable Care Act” (ACA) means the federal Patient Protection and Affordable Care
Act 0f2010 (Pub.L. 11 1-148), as amended by the federal Health Care and Education |
Reconc:.hatxon Act of 2010 (Pub.L, 111~ 152) and any amendments to, or regulanons or guidance
issued under, those acts, as deﬁned in Government Code 100501 (e). |

Anuual Open Enrollment Penod” means the period each year during which a qualified
individual may enroll or chenge coverage in a QHP through the Exchange, as specified in
Section 6502 of Article 5 of this chapter, Sectlon 1399 849(c) of the Health and Safety Code, and
Sectlon 10965 3(c) of the Insurance Code,
“Applicable Children's'Heaith Inénrance. Program (CHiP) MAGI-based Incorne

Standard” means the applicable i ncome standard as deﬁned at 42 CFR Section 457 310(b)( 1)
(November 30 2016), hereby mcorporated by reference as applled under the State pla.n adopted

in accordance with title XXI of the Social Security Act, or waiver of such plan and as certified

'by the State CHIP Agencyin accordance with 42 C‘FR Section 457, 348(6) (November 30 2016) )

o hereby incorporated by reference for detenmmng e11 g1b111ty for chlld health assmtance and
enrollment in a separate child health program,

“Applicab]e Medi-Cal Modified Adjusted Gross Income (h&AGI)—baeed Income
Standard” means the same standard as “applicable modified adjusted gross income standard,” a
defined in 42 CFR Section 435.91 l(b) (November 30, 2016), hereby incorporated by reference,
“and as specified in Sections 14005.60 and 14005.64 of the Welfare and Institutions Code,
“Applicant” means:

(2) An individual who is seeking eligibility for coverage for himself or herself through an

apphcatmn submitted to the Exchange (echudmg those 1nd1v1duals seeking eligibility for an
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exemption from the sha:red responsibility payment) or transmltted to the Exchange by an agency
administering an insurance affordability program for at least one of t_he following:
(1) Enrollment in a QHP through the Exchange; or - |
(2) Medi-Cal and CHIP. .
(b) For SHOP (CCSB):
(1) An employer who is seeking eligibility to purchase coverage through the SHOP
Exchange but is not.s_eeking to enroll in that cdverage for himself or herself.
B (2) An employer, employee, or former employee seeking éli gibiiify for enrollmeﬁt ina
QHP through the SHOP for himself or herself, and, if the qualified employer offers dependent
-coverage through the SHOP, seeking eligibility to enroll his or her depiendents in_; QHP through
the SHOP.. |
“Application Filer” meaﬁs an applicant; an adult who is in the appiicant’s household,ﬁ as
defined in 42 CFR Section 435.603(f) (November 30, 2016), hereby incorporated I_)y reference,
or family, as defined in 26 USC Section 36B(d) and 26 CFR Section 1.36B-1(d) (December 19,
201 6), hereby 1ncorporated by reference an authortlzed representatlve or if the applicant is a
minor or incapacitated, someone acting responsibly for an apphcant excludmg those individuals
seeking ehglblhty for an exemptlon from the shared responsibility payment.
- “Authorized Representative™ means any person or entity that has been designated, in
writing, by the applicant to act on his/her behélf or individuals who have appropriate power of
attorney or legal conservatorship. |

“Benefit Year” means a calenda:s year for which a health plan provides coverage for

health benefits.
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;‘Board” means the executive board that governs the California Health Benefit Exchange,
| established by Goyemmont Code Section 100500, | |

-;‘Califomia Health Benefit Exchange” or the “Exchange” means the entity established
pursuant to Government Code Section 100500 The Exehange also does busmess as and may be
‘referred to as “Covered Ca_hforma ” |

_ “Cahfomla Healthcare Eligibility, Enrollment, and Retention Systein” (CalHEERS)
means the California Healthcare Eii_gibility, Enrollment, and Rete_htion Sys_temjcreated pursuant
to_Govemment Code Sections 100502 and 100503 as well as 42 USC Section 18031, to enable
enrollees and prospective enrollees of QHPs to obtain standardlzed comparatwe information on
the QHPs as well as apply for eligibility, enrollment, and reenrollment in the Exchange.

.'“Canceliation of Enrollment” means specific type of termination action that endsa
quaii_ﬁed_ individual's enrollment on or before the coverage effective date resultmg in enroﬂment
through the Bxchange never havmg been effective with the QHP | |

“Captive Agent” means an insurance agent who is currentiy hcensed in good .standz.ng by-
the California Department of Insurance to sell solicit, and negotlate health insurance coverage
and has a current and exclusive appointment with a single Issuer and may receive compensation
on a salary or commission basis as an agent only from that Issuer. | | |
“Carrier” means either a private health insorer holding a valid outstanding certificate of

authority from the Insurance Commissioner or a health care service plan, as defined under
subdivision (f) of Section 1345 of the Health and Safety Code, licensed by the Department of

Managed Health Care,
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5‘Catastrophic Plan” means a health pIan described in Section 1302(e) of the Affordable
Care Act, Section 1367.008(c)t1) of the Health and Safety Code, and Section 101 12.295(c)(1) of

the Insurance Code.

“Certified rE_nrollment Counselor” (CEC) means an individual as defined in Section 6650

s

of Article 8 of this chapter.
~ “Certified Ihsurance Agent” means an agent as defined in Section 6800 of Article 10 of

this chapter. | |

"‘Cert.iﬁed Plan-Based Enroller” (PBE) means an individual who provides Enroliment
Assistance to Consumers, as defined in Section 6700 of Article 9 of this chapter, in the
. Individual Exchange through a Certified Plan-Based Enroller Program, Such an individual may
be: | |

(a) A Captive Agent of a QHP issuer; or

.(b) An Issuer ‘Application A531ster as defined in 45 CFR Section 155.20 December 22,
- 2016}, hereby mcorporated by reference,prowded that the issuer applicatlon assister is not
employed or contracted by a PBEE to sell, solicit, or negotiate health insurance coverage
licensed by the California Department of Insurance.

“C.ertiﬁed Plan-Based Enroller Prograln;’ (PBE Program) means the Program whereby a
PBEE may provide En.rollment Assistance to Consumers in the Individual Exchange in a manner
considered to be through the Exchéng_e.

“Certified Plan-Based Enroilment Entity” (PBEE) means a QHP Issuer registered through
the Exchange to prévide Enrollment Assistance, as defined in Section 6700 of Article 9 of this
chapter, tQ Consumers, as defined in Section 6700 of Article 9 of this chapter,_ in the Individual

Exchang'e‘ through a Certified Plan-Based Enroller Program sponsored by the Entity. A PBEE
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shall be registered by the Exchange only if it meets all of the training and certrﬁcatlon
requrrements specrﬁed in Section 6706 of Artrole 9 of thrs chapter o o

“Chrld” means a person as deﬁned in Sections 1357 500(a) and 1399 845 (a) of the Heaith
- and Safety Code and in Secuon 10753(d) of the Insurance Code. |

' “Cost-share” or “Cost—shanng” means any expenditure required by or on behalf of an
enrollee with respect to receipt of Essential Health Benefits; such term mcludes deductrbies
: comsurance copayments, or similar charges, but excludes premiums, balance-brllmg amounts
for non-network providers, if apphcabie, and spending for non-covered services. | |

“Cost-Sharing Reduction” (CSR) means reducﬁons in cost-sharing for an eligible
mndividual enrolled in a silver level pla,n in the Exchange or for an mdrvzdual Who is an Indian
enrolled ina QHP i in the Exchange |

| “Day”_means a calendar day unless a business day is specified.

.‘ ';‘Dental Exclusive Provider Organization” (DEPO) means a managed care pian where
~ services are covered if provrded through doctors Spec1ahsts, and hospltals in the plan 5 network
(except i n an emergency).

. “Dental Health Maintenance Organization”’ (DﬁMOj means a type of dental plan product
thar delivers dental services by requiring assignment to a primary dental care provider who is
paid a capitated fee for providing all require(i dental services to the enrollee unless specialty care
18 needed. DHMOs require referral to specr'alty dental providers. These products do not include
coverage of services provicled by dental care providers outside the dental plan network.

“Dental Preferred Provider Organization” (DPPO) means a type of dental plan product
that delivers dental services to members through a network of contracted dental care providers

and includes limited coverage of out-of-network services.
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“Dependent” meéans:
(a) In th¢ Individual Exchange: )

(.1) For purposes of eligibility determination for APTC and CSR, a dependent as defined
in Section 152 of IRC (26 USC § 152) and the regulations thereunder. For purposes of eligibility
determinations for enrollment in a QHP without requesting APTC or CSR, f‘dependegt” also
includes domestic partners, E |

: (2) For purpoées of enrcllment in a QHP, including enrollment during a special

enrollment period specified in Section 6504 of Atticle 5 of this chapter, a dependent as defined
in Section 1399.845(b) of the Health and Safety Code and in Section 10753 (¢) of the Insurance
Code, referring to the spouse or registered domestic partner, or child until attainment of age 26
(as deﬁned in subdivisions (n) and (o) of Section 599.500 of Title 2 of the CCR) unle;ss the child
is dlsabled (as deﬁned in subd1v1smn (p) of Section 599. 500 of Title 2 of the CCR and as
spemﬁed in Section 1373(d) of the Health and Safety Code), of a qualified 1nd1v1dua1 or enrollee,

(b) In the SHOP ‘Exchange, a dependent as defined in Section 1357. SOO(b) of the Health
and Safety Code and in Sectlon 10753(e) of the Insurance Code and also includes a non-
registered domestic partner who meets the requirements gstablished by the qualified employer
~ for non-registered dorﬁestic partners and who is approved by the QHP issuer for coverage in the
SHOP Exchange. | |

“Domestic Partner” means:

(a) For purposes of the Individual Exchange, a person as defined in Sections 297 and
299.2 of the family Code.

(b) For purpo_sé_s of the SHOP, a person who has established a domestic partnership as

described in Sections 297 and 299.2 of the Family Code and also includes a person that has not

i/
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established a domestic partnership pursuant to Sections 297 and 299.2 of the Family Code, but
‘who meets the reqﬁirements established by hi's or .her employer for non-registered domestic
pa.rtners and who 1s approved by the QHP issuer for coverage in the SHOP Exchange. |
“Ehgxble Employee” means an employee as defined in Section 1357. 500(0) of the Health
" and Safety Code and in Sectlon 10753(f) of the Insurance Code. |
“Eligible Employer-Sponsored Plan” means a plan as deﬁned in Section SQOOA(f)(E) of
IRC (26 USC § SO00AMD(2). |
‘;Employee” means an individual as deﬁned in Section 2791 of the Public Health Service
' Act (42 USC § 300gg-91) |
“Employer” means a person as defined i in Section 2791 of the Public Health Service Act
(42 USC § 300gg-91), except that such term includes employers wﬁh one or more employees.
Ail persons treated asa single emp}oyer under subsectlon (b), (c), or_(m) of Sectio_n 414 of IRC
{26 USC § 414) are treated as one employer. . | R
“Employer Contribut_ions” means__ any fman01al .eent.r.i._bnti.ons towards an en.lelofer.
sponsored health plan, or other eligible emplojzer-sponsored benefit made by the employer
including those ma&e by salary reduction agreement that is excluded from gross income
“Enrollee means a person who is enrolled i inaQHP. It also means the dependent of a
qualified empioyee enrolled in a QHP through the SHOP, and any other person who 1s enrolled
ina QHP ﬂxrough the SHOP, consistent with applicable law and the terms of the group health
plan. If at least one employee enrolls in a QHP through the SHOP, “enrollee” also means a
_business owner enrolled in a QHP through the SHOP, or the dependent ofa busmess owner

_ enrolled ina QHP through the SHOP
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“EssentialACOmmunjty Providers” means providers that Serve predominantly low-income,
medically underserved individuals, as defined in 45 CFR Section 156 235 (December 22, 201 6),
hereby mcorporated by reference. | |
| | “Essential Health Beneﬁts” means the benefits listed in 42 USC Section 18022, Health
and Safety Code Section 1367..005, and Insurénce Code Section 10112.27. |

' ‘;E;{change Service Area” means the entire geographic area of the State of California.

“Exclusive Previder Organization” (EPO) means a health insurance issuer's or carrier's
insurance policy that limits coverage to health care services proyiﬁed by a network of providers
who are contracted with the issuer or carrier. | - .

“Executive Di‘recter” means the Executive Director of the Exchange.

“Federei Poverty Level” (FPL) means the most recently published federal poverty level,
updated p_eriodically_ in the Federal Register by the Secretary ef Health and Human Services

pursuént to 42 USC Section 9902(2), as of the first day of the annual open enroliment period for

coverage in a QHP through the Exchange, as specified in Section 6502 of Article 5 of this

chapter.

“Full-time employee” means a permanent employee with a normal workweek of an
average of 30 hours per week over the course of a month.

“Geographic Service Area” or “Service Area” means‘an area as defined in Sectien
1345(k) of the Health and Safety Code.

“Group Contribution Rule” means the requirement that a qualified eniployer pays a
speciﬁed percentage or fixed dollar amount of the premiums for coverage of eligible employees.

“Group Dental Plan” means a plan certified by the Exchange for offer in the small group

marketplace that provides the pediatric dental beneﬁts required in Health and Safety Code
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. Sectzon 1367. OOS(a)(S) and Insurance Code Section 10122.27(a)(5), and also includes coverage
-for certain benefits for adult enrollees and is available to qualified employers meeting the
requlrements of Section 6522(a)(5)(B) of Artlcle 6 of this chapter. |

| “Group PamClpatzon Rate” means the minimum percentage of all eligible individuals or
employees of an employer that must be enrolled.

“Health Insurance Coverage” means coverage as defined in 45 CFR Section 144.103
(December 22, 2016), hereby incorporated by reference.
| “Health Insurance Issuer” has the same meaning as the term is defined in 42 USC Section .
' 300gg-91 and 45 CFR Sectlon 144 103. Also referred to as “Carrier,” “Health issuer,
“Issuer.”

* “Health Maintenance Organization” (HMO) means an orgamzatlon as deﬁned in Sectlon

1373.10(b) of the Health and Safety Code.

“Health plan” means a plan as defined in Section 1301(b)( 1) of the Affordable Care Act '

42 USC § 18021(b)(1))

- “High deduc‘uble health pIan” (HDHP) has the same meamng as the term is deﬁned in
Section 223(c)(2) of IRC (26 USC § 223(c)(2)).

“Incarcerated” means confined; after the disposition of charges, in a jeil, prison, or
similar penal institution or correctional facility.

“Indian” has the same meaning as the term is defined in Section 4(d) of the Indian Self.
ljetermination and Education Assistance Act (Pub.L. 93-638; 25 USC § 450b(d}), referring'to a
person vs;ho is a member of an Indian tribe,

“Indlan Tnbe” has the same meamng as the term is defined i m Section 4(e) of the Indian.

Self Detennmatlon and Education Assistance Act (Pub.L. 93- 638; 25 USC § 450b(e)), referring
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to any Indian tribe, band, nation, or other organized group or community, including any Alaska
Native village or regional or village corporation as defined in or established pursuant to the
Alaska Nalilfe Claims Settlement Act (85 Stat. 688) [43 USC § 1601 et seq.], which is
recognized as eligible for the special programs and services prbvided by the Ullité_d Sta_tes to..
Indians becétuse of their status as Indians. |
.“Indiv_idua_l and Small Business Health Options Program (SHOP) Exchangé” means the
program administered by the Exchange pursuant to the Government Code Sectior_l_ 100500 et seq..
| (Z(llobal. Stat. 655 (AB 1662) and 2010 Cal. Stat. 659 (SB 900)), 42 USC Section 18031 (b) of
- tlle federal Patient Pl'otection Affordable Care Act and other applicable laws to furnish and to _
_ pay for health insurance plarls- for Qualified Indivilluals and Qualified Employérs.
“Individual Market™ means a market as deﬁned n Sectlon 1304(a)(2) of the Affordable
: _Care Act (42 USC § 18024 (a)(2))
“Initial Open Enrollment Penod” means the initial period in Whmh Qual;ﬁed Ind1v1duals
- may enroll in QHPS from October 1, 2013 to March 31, 2014, subject to 45 CFR Section
-155.410(b), (April 18, 2017), hereby incorporated by réference, Section 1399.849(c)(1) of the
Health and Safety Code, and ‘Section 10965.3(c)(1) of the Insurance Code.
“Insurance Affordability Program” (IAP) means a program that is one of the following:
(2) The Medi-Cal program under title XIX of the federal Social Security Act (42 USC §
1396 et seq.).
(b) The State children's health insurance program (CHIP) under title XXI of the federal

Social Security Act (42 USC § 1397aa et seq.).
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(c) A program that makes available to qualiﬁed individuals coverage in a QHP through
the Exchange with A.PTC established under Seouon 36B of the Internal Revenue Code (26 Usc
§ 36B) ' | . R

(d) A program that makes avaﬁa’ole coveragein a QHP through the Exchange with CSR
estabhshed under section 1402 of the Affordable Care Act.

“Lawfully Present” means a non-citizen individual as defined in 45 CFR Section 152.2
(August 30, 2012), heroby incorporated by reference, | |

B ‘;Level of Covérage” or “Metal Tier” means one of four standardized actuariél values and
the catastrophic level of cox;erage as defined in 42 USC Section 18022(d) and (e), Secﬁons

1367.008(a) and (c)(1) and 1367.009 of the Health and Safety Code, and Sectlons 10112.295(a)

and (c)( 1) and 10112.297 of the Insurance Code,

“Minimum Essential Coverage (MEC) means coverage as defined in Section SOOOA(f)

of IRC (26 USC § SOOOA(f)) and in 26 CFR Section 1.36B- ~2(c) (Tuly 26, 2017), hereby
_ mcorporated by reference.

“Minimum Value” when used to describe coverage in an ehglble employer~sponsored
plan, means that the plan meets the requirements with respect to coverage of the total allowed
costs of benefits set forth in Section 36B(c)(2)(C)(ii) of IRC (26 USC § 36B(c)(2)(C)(ii)) and in
26 CER Section 1.36B-2(c)(3)(vi).

“Modified Adjosted Gross Incooqe’_’ (MAGI) means income as doﬁoed in Section
36B(d)(2)(B) of IRC (26 USC § 36B(d)(2)(B)) and in 26 CFR Section 1.36B-1(e)(2).
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'_‘-‘Modiﬁed Adjusted Gross Income (MAGI)-based income” means in_come as defined in
42 CFR -Section 435.603(e) for purposes of determining Ieligibility for Medi-Cal.
K “N on—citizen”l means an individual who is not a citizen or notional of the United States, in
accordance with Section 101 (a)_(3) of ther Imimigration and Nationality Act (8 USC § 1101 (a)(3)).
“f’art—time Eligible Employee” meano a permanent employee who works at least 20 hours
per week but not more than 29 hours per week and who otherwise meets-the definition of an
eligible employee except for the number of hours Worked
“Plan Year” means: |
(a) For purposes of the Individual Exchange, a colendar year,
{b) For purposes of the SHOP, a period of time as defined in 45 CFR Section 144,103, .
“Plain Languagé” means language that the intended audience, including iﬁdividuais with
limited English proficiency, can reodﬂy understand and use because that language is conoiéo,.
well;organized, uses simple vocabular_y, ovoids exoes_éivo acronyms and _techm'cai language, and
""fo'lloWs other best praotioos of _piain lan'gua'go'- wrlting |
“Preferred Provider Organization” (PPQ) means a health insurance issuer's or carrier's |
insurance policy that offers covered iaeolth care services provided by a network of providers who
. are contracted with the issuer or carrier (“in-network™) andl providers who are not part of the
provider network (“out-of-network™). 7
“Premium Payment Due Date” means a date no earlier than the fourth remaining business
' day of the month prior to the month in which coverage becomes effective.
“QHP Issuer” means a licensed health care service plan or insuref who has been selected
~and certified by the Exchange to be offered to Quahﬁed Ind1v1duais and Quahﬁed Employers

: purohasmg health insurance coverage through the Exchange
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“Qualified Dental Plan” (QDP) means a plan providing limited seope dental benefits ag
deﬁned in 26 USC Section 9832(0)(2)(A), mcludmg the pedIatnc dental beneﬁts meetmg the
requirements of 42 USC Section 18022(b)(1)(7). |

“Qualified Empioyee” means any emp_loyee or former employee of a qualified employer
who has been offered health insurance eoverage by such qualified emp}oyer through the SHOP
for hlmself or herself and, if the qualified employer offers dependent coverage through the
SHOP, for his or her dependents. | o -

“Qualiﬁed Employer” has the same meaning as the eerm is deﬁned in 42 USC Section
8032(ﬂ(2) and 45 CFR Section 155.710 (February 27, 2015), hereby 1n001‘porated by reference.

“Qualified Health Plan” (QHP) has the same meaning as the term is defined in Patient
Protection and Affordable Care Act SBCthIl 1301 (42 USC § 18021) and Govennnent Code
_Sectlon IOOSOI(g) and includes QDP,

“Quahﬁed Ind1v1dua1” means an individual who meets the requirements of 42 usc
""Secﬁbn 1 8032(f)( 1) and 45 CFR Section 155 305(&) (Aprﬂ 17, 2018), hereby ineorper_ated by
reference. | | |

“Qualifying Coverage in an Eligible Employer—Sponsofed Plan” means coverage in an
eli gIbIe emplo yer-sponsored plan that meets the affordability and minimum value standards
specified in Section 36}3(0)(2)(C) of IRC (26 USC § 36B(c)2)(C)) and in 26 CFR Section
1.36B-2(c)(3).

“Rating Region” meens the geogrephic regions for purposes of rating defined in Sections
1357, 512(a)(2)(A) and 1399.855(a)(2)(A) of the Health and Safety Code and Sections

10753 14(a)(2)(A) and 10965 9(a)(2)(A) of the Insurance Code.
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“Reasonably Compatlble” has the same meamog as the term is defined in 45 CFR Section
155 .300((1) (July-15, 2013), hereby incorporated by reference, providing that information the.
Exchange obtaiged through electronic-data.sources, information provided by the applicant, or .
other information in the records of the Exchange shall be considered to be reasonably compatible
with an applicant's attestation if the difference or discrepancy does not impact the applicant's
eiigibi_ﬁty, including the amount of APTC or the category of CSR.

.. “Reconoiiiation” meaos coordination of premium tax credit with advance payments of
premlum tax credit (APTC), as descnbed in Sectlon 36B(f) of IRC (26 USC § 36B(f)) and 26
CFR Sectlon 1. 36B-4(a) (July 26 2017), hereby incorporated by reference, i
| “Reference Plan” means a QHP that is selected. by an employer, which is used by the
SHOP to determine the con_tﬁﬁut_ion amount the employer will be making towards jts émp_loye_e_s‘_

premiums.

A

| “Remstatement of Enrollment” means a correction of an erroneous termination of
" coverage or cancellation of enrol}ment action and results i in restoratlon of an enrollment with no
break in coverage. |

“Seif-only Coverage” means a health care servme plan contract or an insurance policy
that covers one individual.

“SHOP” means a Small Business Health Options Program operated by the Exchange
tﬁrough which a qualified employer can provide its employeeé and their d_epeodents with access
10 one or more-QHPs. The SHOP also does business as and may be referred to as “Covered
California for Smal’l Business™ or “CCSB.”

- “SHOP Application F 11er” means an apphcant an authorized representatwe an agent or

“broker of the employer or an employer filing for its employees where not prohibited by law.
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';‘SHOP Plan Year” means a 12-month period begiminé with the Qualified Employer's

offective date of coverage. | |
| “Smaﬂ Employer” means an emp}oyer as defined in Section 1357. 500(k)(3) of the Health _
and Safety Code and in Sectxon 10753(q)(3) of the Iusurance Code |

“Small Group Market means a group market as deﬁned in Section 1304(a)(3) of the
Affordable Care-Act.

“Specml Enroﬂment Perlod means a period during which a quahﬁed mdmdual or
enroliee who experiences certam qualifying events, as specified in Sectxon 6504(a) of Article 5
of this chapter, Sectlon 1399.849(d) of the Health and Safety Code, and Sectioo 1096_5.3((:‘1} of
the Insurance Code, may enroll in, or change en_rollmeot in, a QHP through the E);change_ outside
- ofthe initial and annual open enrollment periods. _ | | |
' “State Health Insurance Regulator” or “State Health Insuranoe Reéulators” means the
| _Department of Managed Health Care and the Department of Insurance

- “Tax Filer” n means an mdmdual ora marrred couple who attests that he she, or the -
couple expects: |

(a) To file an income tax return for the benefit year, in accordance wi‘th Sections 6011
~ and 6012 of IRC (26 USC §§ 6011, 6012), and implernenting regulations;

(b) If married (within the r.nea;ﬁng of 26 CFR Section -1.7703-1 (January 16, 1997),
hereby incorporated by reference), to file a joint tax retuni for the benefit year, unless the tax
filer satisfies one of the exceptions specified in 26 CFR Seotlon 1.36B-2(b)(2)(i)-(v);

(c) That no other taxpayer will be able to claim him, her, or the couple as a tax dependent

for the benefit year; and
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- (d) That he, shie, or the c.o'upléjexpects to claim a personal exemption deduction under
. Section 151 of IRC (26 USC § 15 1) on his or her tax returmn fog one or more applicants, who may
or may not inchude himself or herself and his or her spouse.' - | | NN
“Termination of Cox‘ferage” or “Termihation of Enroliment” means an action taken after a
coverage effective date.fhat ends an enrollee's coverage through the Exchange for a date after the
original coverage effecti\}e date, resulting in a period during which the individual was enrolled in
coverage through the Excha:rig_e. |
3 ~ “TIN” means an identification number used by the IRS in the administration of tax laws.
It is issued either by the SSA or by the IRS. TINs include SSN, Employer Identification Number
(EIN),/In;iividuaI Taxpayer Identification Number (iTiN), Taxpayer Identiﬁcatiéh Number for
Pending U.S. Adoptions (ATIN), and Preparer Taxpayer Identification Number (PTIN). A SSN -
is iésued by the SSA_Wh_':I_'eés all other TIN’ are issued by the IRS. .. R
Note: Authority bitéd:‘ Sections 100502, 100503, 100504, and 100505, Government Code.
Reference: Sections 100501, 100502, 100503, and 100505, Government Code; Section 10753,
* Insurance Code; 42 CFR Sections 435.603, 435.911, 457.310 and 457.348; 45 CFR Sections
144.103, 152.2, 155.20, 155.300, 155.305, 155.410, 155.415, 155.430, 155.700, 155.705,

155.710, 155.725, 156.235 and 156.1230; 26 CFR Sections 1.36B-1, 1.36B-2, 1.36B-4,
1.5000A-1(d) and 1.7703-1. o : ' ‘
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Article 4. General Provisions

§ 6452, Accessibility and Resdabiﬁty Standards.

S (a) Allrapplications’, including the single, streamlrned epplicati'on described in Section
6470 of Article 5 of this chapter, forms, no’tr'ces, and correspondence provided to the applicants
a:nd enrollees by the Exchange and QHP issuers shall conform to the standards outlined i in
subdivisions (b), (c), and (d) of this section. This section shall not be 1nterpreted as hmrtmg the . -
: apphcatron of existing State laws and regulatrons regardmg access1b1hty and readabihty |
standards, if any, that apply to the QHP i 1ssuers |

(b) Informatzon shall be prov1ded to apphcants and enrollees in plain language as defined
in Section 6410 of Artrcle 2 of thzs chapter, and to the extent admrmstratxvely feasible, ali written |
correspondence shall also: | |

- (1)Be fonnatted and written in such a way that it can be understood at the nmth-grade
) Ievel and, if possrble at the srxﬂr—grade level; .

@) Be i in prrnt no smaller than 12 point-equi‘—/alent font; and

(3) Contain no llanguag.e that minimizes or contradicts the information being provided, -

(c) Information shall be provided to apphcants and enrollees in a manner that is
aocesszble and timely to |

(1) Indivrduals living with disabilities' through t.'{re i)rovision of auxiliary aids and services
at no cost to the individual, including accessible Web sites, in accorda.nce with the Americans
w1th Disabilities Act and Seotlon 504 of the Rehabilitation Act.

(2} Individuals Who are hmrted Enghsh proﬁcrent through the provision of language

s -services at no cost to the individual, including:
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(A) Oral interpretation, including telephonic lnterpreter services in at least 150 languages '

(B) Written translations; and |

(C) Taglines in non-English languages indicating the ava_i.lability of language services in
at least the top 15 languages spoken by the limited English prdﬁcient poimlation in California,

(3) Inform individuals of the availability of the services described in subdivisions (c)( 1y
and (2} of this seption and how tQ access such services. |

.(.d) Informatiop shall be provided to applicants and énrollees iﬂ a manner that is

compliant with the nondiscrimination requirements under Section 11135 of the Government

Code and Section 1557 of the ACA. (42 USC § 18116) and its implementing regulations under

Part 92 of Title 45 of Code of Féderal Regulations (45 CFR Part‘ 92) (May 18, 2016), hereby

incorporated by reference;whi

Note: Authority cited: Section 100504, Govemment Code. Reference: Sections 100502 and
100503 Govemment Code, 42 UsC Sectmn 18116; 45 CFR Part 92; 5 CFR Section 155.205..

§ 6454. General Standards for Exchange Notices.

(a) Any notice of action required to be sent by the Exchange to individuals or employers
shall be written and include:

(1) An explanatidn of the action reflected in the notice, including the effective date of the
action;

(2) Any factual bases upon which the decision was‘rnade;

(3) Citations to, or identification of, the relevant reguIaQtiéns supporting the action;

(4) Contact information for available customer servi_qe resources, including local legal aid

and welfare rights offices; and
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(5) An explanauon of appeal nghts as specified in Sectlon 6604(b) of Article 7 of ti:us

(b) All Exchange notices shall conform to the acce351b111ty and readability standards
spec1ﬁed in Section 6452. . |

(¢) The Exchange shall at least annuaily, reevaluate the appropriateness and usability of
all notices. |

(d) The individual market Exchange shall provide required notices either. through
standard mail, or if an individual elects, electronically, provided that the requirements fer
elrectronic notices in 42 CFR Seetionr435 9.18 (July 15, 2017) hereby incorporated by reference
are met, except that the mdlvxdual market Exchange shall not be required to implement the
process _spec1ﬁed mn 42 CFR Section 435.918(b_)(1) for eligibility detenninetion_s for enroliment
ina QHP through the Exchange and IAPs that are effectivebefore J anuary 1, 2015,

- (&) Unless otherwise required by federal or State law, the SHOP shaIl prowde reqmred
"notz‘ces electromcaﬂy, or if an emponer or employee eiects through standard mall If notices are
prov1ded electronically, the SHOP shall comply with the requirements for eiectromc notices in
42 CFR Section 435.91 S(b)(z) through (5) for the employer or employee.

() In the event that the individuai market Exchange, or SHOP is unable to send select
required notices electronically due to technical limitations, it ma;z instead send these notices

through standard mail, even if an election has been made to receive such notices electronically,

Note: Authority cited: Section 100504, Government Code. Reference Sections 100502 and
100503, Govemment Code; 42 CFR 435, 918 and 45 CFR Section 155.230.
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Art_icle 5. Application, Eligi_bil_ity, and Enrollment Plfocess for the I;idividuai Exchange
§ 6470. Application. |

.('::.1) A sin.gl.e, streamlined applic_ation shall be used to _dc_term_ine eligibility and to colléct
information necessary for: | | |

| (1) Enrollment in a QHP,

.(2) Medi-Cal,

3) CHIP,

(4) APTC, and

(.5) CSR.

(b) To apply for any of the pro grams listed in subdivision (a) of this section, an applicant

or an apphcatmn filer, or ﬂ1e1r Ceruﬁed Em"oilment Counselor (CEC), Cemﬁed An‘ohcatxon

Counselor (CAQ), as deﬁned in Sectaon 6850( a)(2) of Artlcie 11 of thls chapter, Med1~Ca1

-Managed Care Plan Enroller as deﬁned in Section 6900( a)(3) of Amcle 12 of thlS chapters Plan-

~ Based Enroller (PBE), or Certified Insurance Agent shall submlt all information, documentation,

and declarations requ1red on the single, streamhned application, as spemﬁed in subdmsmns (c),

(d), and (e) of this section, and shatl sign and date the application. CECS, CACs, Medi- Cal

Managed Care Plan Enrollers. PBEs, and Certified Insurance Agents must obtain the annlicantfs

consent before signing and submitting the application, Before a CEC, PBE, or Certified

Insurance Agent can submit the apphcat:[on they shall comply with the requlrements snec1ﬁed in

subdivmmn {h) of this section.

~ (c) An applicant or an application filer shall p;ovide the following information on the
_ single, streamlined application: | _ - ‘
€)) The applicant's full name (first, middle, if applicable, and last).
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(2) The applicant’s date of birth,
t3) The home and mailing address, if different from home address, for the appl_ictant_ and
for al} persons for whom application is being made, the appiicant-'s county of residence and
telephone nmnber(s) For an applicant who does not have a home address, on}y a mallmg address
shall be provxded |
(4) The applicant's SSN, if one has been issued to the applicant, and if the apphcant does
not have a SSN the reason for not havmg one. The apphcant's TIN, if one has been issued to the
| applicant in lieu of a SSN,
| (5) The appli'cant‘s_gender.
(6) The applicant's marital status.
‘. (7) The applicant's status as-a U.S. Citizen or U.S. National, or the applicant's
_ unnngratmn status, ifthe apphcant isnota U S. Czuzen or U. S. National and attests to havmg
satisfactory i nnm1grat10n status or lawful presence status.
(8) The applicant's employment _status. o
(§) Soﬁrce,s, amount, and payment frequency of the applicant’s taxable £gross incomg as
well as the following three types'of tax-exempt incqme: foreign earned income, income from

interest that the applicant receives or accrues during the taxable year, and income from Social

Security benefits;-but-e

. If self-employed, the

type of work, and the amount of net i income. Exclude income from child supnort payments,

veteran' s navments and Sunnlemental Secuntv Income/State Subplementarv Pavment

 (SSU/SSP).
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(10) The applicant's expected annual household income from all sources, as specified in
subdivision (c)(9) of this section, |

_(.1 1) The number of members in the applicant's household.

(12) Whether the applicant is an American Indian_ or Alaska Native, and if s0:

(A) Name and state of the tribe; |

(B) Whether the alt;pliean_t has ever recei{!ed a service from the Indian Health Service, a
tribal health program, or an urban Indian health program or threugh a referral from one of these
programs, and if not, whether he or she is eligible to receive such services; and |

(C) The sources, amount, and frequency of paymeﬁt for any.income the applicanf ,
receives due to his or her status as American Indian or Alaska Native, if applicable.

(13) The applicant‘s expected type and amount of the tax deductions that the applicant is
allowed to deduct from hlS or her taxable gross income when calculating the appheant’s adjusted
gross_ mcome on his or her federal income tax return. .

(14) Whether the applicant currenﬂy has MEC through an employer—sponsored plan, as
defined in Section S000A(f)(2) of IRC (26 USC § S000A()(2)), and if 80, the amount of monthly
premium the applicant pays fer self-only coverage through his of her employer and whether it
meets the minimum value standards, as deﬁned 1n Section 6410 of Article 2 of this chapter

(1 5) Whether the applicant currently has MEC through any government sponsored
programs, as defined in Section 5000A(f)(1)(A) of IRC (26 USC § S000A(D(1)Y(A)).

(16) Whether the applicant has any physical, mental, _emotional, or developmental
disability.

(a7 Whether the applicant needs help with iong-term care or home and commumty—

based services.
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( 18) Pregnancy status, if applicable; and if pregnant, the number of bables expected and
the expected dellvery date N
(19) The apphcant's preferred written and spoken Iangtxage
| (20) The appIicant's preferred method of communication, mcludmg telephone, mail, and
- email, and if email has been seIected the applicant's email address. | |
(21) Whether the applicant is 18 to 20 years old and a full-time student.
(22) Whether the applicant is 18 10 26 years old and lived in foster care on his orher 18th -
bn’thday or whether the apphcant was in foster care and enrolled in Medicaid in any state
~ (23) Whether the applicant i is tempoxarﬂy living out of state. -
(24) Wﬁether the applicant intends to file a federal income tax retlirn for the year for
which he or she i 1s requesting coverage, and if so, the appheant S expected tax-ﬁimg status,
(25) Whether the apphcant isa pnma.ry tax ﬂler or a tax dependent If the appheant isa
.' tax dependent the non»apphcant pnmary tax filer shall provide the mformahon in
~ subdivision(c)(1) through (13) of this seetzon, exeept for the mfonnation in subd1v151on (eX7)
regarding citizenship, status as a national, or immigration status.
(26) For each person for whom the applicant is applying for coverage:
(A) The relationship of each person to the applicant; and
(B) The information in subdivision(c)(1) through (25) of this section.
(27) Whether the applicant designates an authorized representative, and if so, the
authorized representative's name and address, and the applicant's signature authorizing the
designated representatwe to act on the apphcant's behalf for the apphcatlon ehg1b1hty and

enrollment and appeals process, if apphcable
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-(d) An _app_ﬁcapt or an application filer shall declare under penalty of perjury that he or
she; |

- (1) Understood all questions on the application, and gave true and correct answers to the
best of his or her personal knowledge, and where he or she did not know the answer personally,
he or she made every effort torconﬁrlm the answer with s.omeone' who did know the answer;

2) Knpws that if he or she does not tell the truth on the appiicat_ion, there may be a civil
or criminal penalty for perjury that may in_clude. up to four years in jail, pursuanf to California
Penal Code Section 126; | |
- (3) Knows that the information provided on the application shall be only used for
pﬁrposes bf eligibility determination and enrollment for all the individuals listed on the
application who are requesting coverage, and that the Exchang¢ shall iceep such information
p;iv.ate in accordance with the ap_piicabie fedéral and State privacy aIl'ld security laws;

-@)_ Agrees to notify the Exchange if any mfpnnatioﬁ in the application for any p_efson o

~applying for hgalth in'su:fﬁﬁce cﬁanges, ﬁrhich may 'éffeCt’ the p'erson":s efigibility; .and

o (5) Understands that if he or she received premium tax cre(jits for héalth coverage
through the Exchange during the previous benefit year, he or she must have filed or will ﬁlé a
federal tax return for that benefit year.;-and

| '(ej An applicant or an 'application filer shall indicate that he or she ﬁnderstands his or her
rights and responsibilities by providing, on the single, streamlined application, a declaration that:

(1) The information the applicant provides on the application is true and accurate to the

best of his or her knowledge, and that the applicant may be subject to a penalty if h¢ or she does

not tell the truth.
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(2) The apphcant understands that the information he or she provides on the appli catlon
shall be oniy used for purposes of e11g1b111ty detenmnanon and enrollment for all the 1nd1v1duals
lzsted on the application. - | | -
: (3) The applicant understands that informa_tion he or she provi'des on the application shall
be kept. private in accordance with the applicable federal and State privacy and security laws and
‘ that the Exchange shares such infonnation with other federal and State agencies in order to
Venfy the information and to make an eligibility determmanon for the applicant and for any
other person(s) for whom he or she has requested coverage on the application, if applicable.
| (4) The applicant understands that to be eligible for Medi-Cal, the applicait ig required to
appiy for other income or beneﬁts to whxch he or she, or any member(s} of his or her household;
-is entlﬂed, mcl_ug_hng. pensions, govemment benefits, retirement income veterans' benefits,
a.nnultles disability benefits, Soc:1a1 Secunty benefits (also called OASDI or Old Age, Survivors,
| and D1sab111ty Insurance), and unemployment beneﬁts However such income or beneﬁts do not
~ include publlc asszstance beneﬁts such as CalWORKs or Caanesh o
- (5) The applicant understands that he or she is required to report any changes to the
mformatzon provided on the apphcation to the Exchange
(6) The applicant understands that the Exchange shall not discriminate against the
applicant or anyone on the application because of race, color, national origin, religion, age, sex,
“sexual orientation, marital status, veteran's sta;fus or disability. |
| (7) The applicant understands that, except for purposes of applymg for Medi-Cal, the

apphcant and any other person(s) the applicant has included in the application shall not be

confined, after the disposition of charges (judgment), in a jail, prison, or similar penal institution .

or correctional facility.
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(8) If the applicant or any other persoxis the applicant has included in the application
qualifies for. Medt-Cal, the applicant understands that if Medi-Cal pays for a mectical expense,
any money the applicant, or any other person(s) included in the application, receives from _o_ther
health insurance, legal settlements, or judgments covering that medical expense shall beusedto .~
repay Medi-Cal until the medical expense is paid in fuIi._ | |

-(9) T_he applicant uﬁderstands that he or she shall heve the right‘to appeal arty action or
inaction taken by the Exchange and shall receive dssistance from the Exchange regardmg how to
ﬁle an appeal | | |

( 10) The applicant underst_and_s that any changes in his or her informatien or information
of ahy member(s) in the applicant's househeld may effect the eligibiiity of other members of the
household. | | - | o

. | 43 If an applicant or an application filer selects a health insurance plan er a QDP, ae
applicable, in the apblication: ) B | o
(1) He or She 'silail prov_ide: o

(A) The name of the applicant and each family member who is enrolling in a plan; and

(B) The plan in_fon;nation, including plan name, metal tier, metal number, coverage level
and plan type, as applicable; and | |

(2) All individualé, responsible parties, or authorized representatives, age 18 or older who -
are selecting and enrolling into a health insurance plan shall agree to, sign, and date the
agreetnent for binding arbitratien, as set forth below:

(A) For an Exchetnge Plan: “1 understand that every participating health plan has its own
rules for resoivmg disputes or cIazms mcludmg, but not limited to any claim asserted by me, my

enrolled dependents hezrs or authonzed representatlves aga;mst a health plan, any contracted
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| health care providers, administrators, o; other associated parties, about the membersh1p in the

' health plan, the coverage for, or the dehvery of, services or items, medical or hospltal
malpractxce (a claim that medical services were unnecessary or unauthonzed Or were nnpropeﬂy,
negligently, or incompetently rendered), or premises liability. I understand that, if I select a
health pldn that requires binding arbitration to resolve disputes, I accept, and agree to, the use of

: binding arbitration to resolve disputes or claims (excent for Small Claims Court cases and claims

“that cannot be subject to binding arbitration under governing law) and give up my right to a jury
trial and cannot have the dispute demded in court, except as apphcable law provides for judicial
review of arbitration proceedings. I understand that the full arbitration provision for each |
participating health plan, if they heve one, is in the henith plan's coverage document which is

avaﬂable online at CoveredCA.com for my review, or, can cail Covered Cahforma at 1-800-

300~1506 (TTY: 1-888-889-4500) for more mformatlon

(B) For a Kaiser Medi- Cai health plan:. “ have read the plan desenptlon I understand

" that Kaiser 1 requires the u use of blndmg neutral arbxtrauon to resolve certain d1sputes This
includes disputes about whether the right medical treatment was provided (ealied medical
- malpractice) and other disputes relating to benefits or the d.elivery of services, including whether_
any medical services provided were unnecesse.ry or unauthorized, or !WGIE improperly,
negligently, or incompetently rendered. If 1 pick Kaiser as my Medi-Cal health plan, T give up
my constitutional right to a jury or court trial for those certain disputes. I also agree to use
binding neutral arbitration to resolve those certain disputes. I do not give up my nght to a state
hearing of any issue, which is subject to the state hearing process.”

(g) The Exehange may request on the application that the applicant authorizes the

Exchange 1:0 obtaln updated tax return 1nf01matlon as described in Section 6498(b), for up to
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ﬁve years to conduct an annual redetermination, provided ﬁat the Exehange 1nform the apphcant
' that he or she shall have the option to: |
(1) Decline to authorize the Exchange to obtain updated tax return information; or .
| (2) Discontinue, change, or fenev? his or her authorization at any time.
(h)Ifa CEC, PBE, or a Certified Insurance Agent assists an applicant or an application
filer in completi_n'g the application, he or she shall: o
(1) Provide his or her name;
(2) Provide his or her certification or license number, if applicable;
(3) Provide tl}e namé olf the entity with which he or she is affiliated;-
(4) Certify that he or she assisted the applicant complete the application free of éharge; 7
' ) Certify_that_ﬁe or she provided true and correct answers to a}l questions on the
application to the best of his or her knowledge and explained to the applicént in plain language,
aﬁd the applicant understood, 1_:hje nsk qf providing ix;accurate or false infbrmatipn; and
- _(6‘). Date and sign fhe application. B
(1) To apply for an eligibility determination and enrollment in a QHP through the
Exchange without requestmg any IAPs, an applicant or an application ﬁler shall, for the
apphcaut and each person for whom the applicant is applying for coverage, submit all
information, documentation, and declarations required in:
(1) Subdivision (€)(1). (), (3), (4, (5), (6)_, (7), (12)(A), (19), (20), (26)(A), and (27) of
this secﬁon; | |
| (2) Subdivision (d) of this scction;
(3) Subdlvxsxon (e)(1), (2), (3) (5), ), (M), (9) and (10) of this section;

{4) Subdivision (f)(l) and (2)(A) of this section; and
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(5) Subdivision () of this section.

(]) An apphcant or an application filer may file an apphcatlon through one of the
followmg channels: | |
. _ '(1_) The Exchange's Internet Web site;

(2) Telephone;

' (3) Pacsimile;

“ Maii; or

'_(5) In person.

-(kj The Exchange shall accept an application from an applicant or application filer and
make an eligibility determination for an applicant seeking an eligibility determination at any
point in time during the year. - .

- () Ifan applicant ot application filer submits an incompleté application that does not
1ﬁclude sufficient 1nfonnatxon for the Exchange to conduct an ehglbxhty determmatmn for
enrol]ment ina QHP through the Exchange or for an IAP 1f apphcable, the Exchange shall
proceed as follows: | |

(1) The Exchange shall piovide notice to the applicant indicating fhat_infonnation
necessary to complete an eligibility determination is missing, specifying the missing information,
and providing instructions on how to provide the missing information; | |

| (2) The Exchange shall provide the applicant with a perio& of 90 calendar days from the

date of the notice descrlbed in subdwlsmn (D(1) of this secuon, or until the end of an enrol]ment
penod whichever date is earlier, to pr0v1de the information needed to complete the application
'to the Exchange In no event, shaﬂ this period be less than 30 calendar days from the date of the

notice described in subdivision (11} of thls section.
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(3) During the period speciﬁéd in subdivision (1)(2) of this section, the Exchangé shall
not proceed with the applicant's eligibility determination or provide APTC or CSR, unless the
applicant or application ﬁ}er has provided sufficient informétion to determine the applicant's
eh’gibiliéy for enrollment in a QHP through the Exchange, in which case the Exchange shall
make such a determination for enrollment in a QHP. | |

'(4) If the applicant fails to provide the requested information within the period specified
in subdivision (1)(2) of this section, the Exchange shall provide notice of denial to thq applicant,
including notice of appeals rig:hts in accordance with Section 6604 of Afticlé 7 of this chapter,

Note Authority cited: Section 100504, Government Code. Reference: Sections 100502 and
100503 Government Code 45 CFR Sections 155.310, 155.405.

§ 6474. Eligibility Requirements fqr APTC and CSR.
- (a) Those individuals who apply to receive APTC and CSR ‘shall meet the eligibility
requirements of this section in addition to the requirements of Section 6472, except for the
réqumems specifed in Section 6472(0) relting t enrollment in  catastrophic QHP.

(b) For purposes of this séction, household income has the meaning given the term in |
Section 36B(d)(2) of IRC (26 USC § 36B(d)(2)) and in 26 CFR Section 1.36]3-1(6). : |

(c) Eligibility for APTC, |

(1) A tax filer shall be eligible for APTC if:

(A) Tax filer is expected to have a houéehold income of greater than or equal to 100
percent but not more than 400 percent of the FPL for the benefit year for Which coverage is

requested; and
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(B) One or more applicants for whom the tax filer expects to claim a personal ekemption
deduction on his or hér tax return for tﬁe benefit year, inqluding the tax filer and his or her o
sp(.)use-:. | i | | |

1. Meets the requirements for eligibility for enrollment in a QHP that is not a catastrophic
7 ' plan through the Exchange, as specified in subdivisions (a) fchrb_ugh (¢) of Section 6472; |

| 2. Is not eligible for MEC, with the exception of coverage in the indi?iduai market, in
accordance with section 36B(c)(2)(B) and (C) of IRC (26 USC § 36B(c)(2)(B), (C)) and 26 CFR
-Sectlon 1. 36B-2(a)(2) and (c), and

3. Is enrolled in a QHP that is ne1ther a catastrophic plan nor a QDP through the
Exchange |

(2) A non-citizen tax filer who is lawfully present and ineligible fof Medi-Cal by reason
ofi 1mm1grat10n status, and is not otherwzse ehg1bIe for APTC under subdmswn (e)( 1) of this
secuon, shall be eligible for APTC if:

(A) Tax ﬁler meets the requlrements Spec1ﬁed in subdms:on (c)(l) of this section, except
for subd1v1smn () 1)(A),

(B) Tax filer is expected to have a household income of less than 100 percent of the FPL
for the benefit year for wl:uch coverage is requested; and |

© One or more applicants for whom the tax filer expects to claim a pérsonél exemption
deduction on his or her tax return for thé benefit year, including the tax filer and his or her
spouse, is a non-citizen who is lawfully present and ineligible for Medi-Cal by reason of
1mm1grat10n status, in accordance with section 36B(c)(1)(B) of IRC (26 USC § 36B(c)(1)(B))
’and in 26 CFR Sectlon 1.36B-2(b)(5).

(3) Tax filer shall not be eligible for APTC if:
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| | (A) HHS notifies the Exchange, as part of the verification process described in Sections
_6482 through 6486, that APTC was made on behalf of the tax filer (or either spouse if the tax
filerisa mamed couple) for a year for which tax data would be used to verify household 1 income
and family size in accordance with Section 6482((1) and {e};
- (B) Tax filer (or his or her spouse) did not comply with the requirement to file an income
tax return for that year, as required by Sections 6011 and 6012 Qf IRC (26 USC §§ 6011, 6012)
and %mplecr_nenting regplations; and . | |
- .(IC) The APTC was not recohcﬂed_ for tﬁax_t péﬁod.
{4) The APTC amount shai_l be calculated in accordance with section 36B of IRC (26
USC § SGB) and 26 CFR Section 1-.36B-3 (July 26, 2017}, hereby incorporated by reference.
- {5) An application filer shall provide the SSN of a tax ﬁler who is not an applicant only if
an applicant attests that the tax ﬁler has a SSN and filed a fax return for the year for whxch tax
data would be used to verity household income and farmly size.

-(6) Notwﬂhstandmg the requlrements in subd1v131on ( c)( 3) of this section, the Exchange

shall not deny eligibility for APTC under that subdivision unless the Exchange first sends direct

I_l__oii_ﬁca’sion to the tax filer, consistent with the standards set forth in Section 6454, that his or her

eligibility will be dlscontmued asa result of the tax filer’s faﬂure to comply Wlth the tax filing -

. requlrement snemﬁed under subdivision ( c)( 3) of th:ls section.

(d) Eligibility for CSR. : .
(.1) An applicant shall be eligible for CSR if he or she:
: (A) Meets the ei_igibiiity requirements for énroﬂment in a QHP through the Exchange, as
specified in Section _6472; 5
* (B) Meets the requirements for APTC, as specified in subdivision (c) of this section; and
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O Is expected to have a household income that does not exceed 250 percent of the FPL
for the beneﬁt year for which coverage is requested.
| | - (2) The Exchange may only provide CSR to an enrollee who is not an Ind1an if he or she
18 enrolled through the Exchange in a sﬂver-level QHP as defined by section 1302(d)( 1)(]3) of
the Affordable Care Act.
(3) The Exchange shall use the following e11g1b111ty eategones for CSR when makmg
e11g1b1hty detennmauons under this secnon
(A) An individual who is expected to have a household income:
1. Greater than or equal to 100 percent of the FPL and less than or equal to 150 percent of
the FPL for the benefit year for whieh coverage is requested, or |
- 2. Less than 100 percent of the FPL for the benefit year fer which co-verege is requested,
if he_ or she is eligible for APTC under subdivision (©)(2) of thIS section;
(B) An mdmdual 1s expected to have a household income greater than 150 percent of the
" FPL and less than or equal {0 200 pereent of the FPL fo:r the beneﬁt year for which coverage is
requested or |
} (C) An individual who is expected to have a household income greater than 200 percent
of the FPL and less than or equal t0 250 percent of the FPL for the benefit year for which
coverage is requested
(4) If an enrollment in a QHP under a single family policy c_overs. two or more
individuals, the Exchange shall deem the individuals under such family policy to be collectively
cligible only for the last category of eligibility listed below for which all the individuals covered
by the family policy would beeligible: |
C (A)Net eligible for CSR;
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(B) Section 6494(a)(3) and (4) - Special CSR eligibility standards and process for Indi_ans _

regardless of income; | | |
~ (C) Subdivision (d)(3)(C) of this secﬁon;
i(ID) Subdivision (d)(3)(B) of this section;
(E) Subdivision (d)(3)(A) of this section; or
o (F) Section 6494(a)(1) and (2) - Special CSR eligibility standards and process f_of Indians

" with _household incomes under 300 percent of FPL. |
Note: Authority cited: Section 100504, Government Code. Reference: Sections 100502 and
100503, Govemment Code; 26 CFR Sectlons L. 363 1,1.36B-2, 1.36B- 3 45 CFR Section
155. 305
§ 6496. Eligibility Redetermination Durilig a Benefit Year.

(a) The Exchange shall _redetermin_e the eligibility of an enrollee in a QHP through the
Exchange during the benefit year if it receives and Venﬁes new mforrnatlon reported by an
enrollee or identifies updated mformatzon thxough the data matching described in subdmsmn (g)
* of this section,

| (b) Except as specified in subdivisions (c) and (d) of this sectioﬂ, an enrollee, or an
apphcauon filer on behalf of the enrollee, shall report any change of circumstances w1th respect
to the eligibility standards spec:lﬁed in Sections 6472 and 6474 within 30 days of such change
Changes shall be reported through any of the channels available for the submissiqn of an
application, as described in Section 6470().
(c) An enrollee who ha.s not requested é.n eligibility détennin_ation for IAPs shall not be

required to report changes that affect eligibility for IAPs.
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- {d) An enroHee who exp'enences a change in mcome that does not impact the amount of
the enrollee's APTC or the level of CSR for whxch he or she is eli glble shall not be required to
report such a change, |

(e) The Exchange shall verify any reported changes in accordance with the process
spec:1ﬁed in Sections 6478 through 6492 before usmg such mformation in an ehg1b1hty
determination.

.(Q The Exchange shall provide electronic notifications to an enrollee who has élected to
receive electronic notifications, unless he or she has decliped to receive notifications under this
subdivisiog;regarding the requirements for reporting changés; as specified in subdivision (b) of
this section, and the enrollee's opportunity not to report any changes described in subdivision (d)
of this section, | |

(g) The Bxchange shall examme available data sources Gﬁ-a-seauanau&basisat least once

during the beneﬁt vear to identify the foHowmg changes of cxrcumstances

(D Death and

(2) For an enrollee on whose behalf APTC or CSR are being provided, eligibility

determination for or earéllment in Medicare, Medi-Cal, or CHIP :

(b) If the Exchange verifies updated information reported by an enrollee, the Exchange

shall:
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( 1.) Redetermine the enrollee's eligibility in accordance with the standards specified in
Secti_ons 6472 and 6474;
(2) Notify the enrollee regarding the determination, in accordance with the requirements
sﬁeciﬁed in Section 6476(h); and
o '(3.) Notify'the enrollee's employer, as applicainle, in accordance with the requirements
specified in Section 6476(7).

(i) If the Exchange identifies updated information through the semiannual data matching

specified in subdivision (g) of this section regarding death _or; eligibility for or enrollment in
Medlcare, Medi-Cal, or CHIP,

&eeefd&ﬂee*vﬁ}kﬁfﬁadﬂ%fefkfg)—&f—ﬂaﬁ—see&eﬂ— the Exchange shall:

(1) Notify the enrollee regarding the updated information, as well as the enrollee S

projected eligibility determination after conSIdermg such information;
: (2). Allow an enrollee 30 days from the date of the notice described in _subdivisioh (i)(l_)

*to notify the Ex‘changé that such i_nfoﬁﬁatic’m'is inaccﬁrafe; N

(3) If the enrollee responds contesting the updated information, proceed in accordance
with Section 6492; and ‘

(4) If the enrollée does not respond within the 30-day period specified in subdivision
(1)}(2), proceed in éccordance with subdivisions (h)(l) and (2) of this section.

() The Exchange shall ‘implem_ent changes resulting from an appeal decision, on the date
specified in the app’eél decision or consistent with the effective dates specified in Section
6618(0)(1) of Article 7 of this chapter.

(k) Except as specified in subdivision (1) of this section, the Exchange shall:
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( 1) Implement changes on the first day of the month following the month of the notice of
' ehgtblhty redetermmatton described in subdivision (h)(2) of this section when' the date of such
nottce 15 on or between the first and ﬁfteenth day of the month; and

(2) Implement changes on the first day of the second month following the month of the
noﬁce of ehgiblhty redetermination descnbed in subdivision (h)(2) of this section when the date
of such notice is on or between the 16th and last day of the month.
| @ The Exchange shall implement a change assocmted with the events described in
Sectaon 6504(11)( 1, (2), (3), @), (5), and (6) on the coverage effecttve dates described i in Section -
6504(h)(1 ) 2, 3), (4), (5), and (6) respectively. |

~(m) When an ehgtblhty redetermmation in accordance with this section results in a
change in the amount of APTC for the beneﬁt year, the Exchange shall recalculate the amount of .

APTC in such a manner as to

(1) Account for any APTC already made on behalf of the tax filer for the beneﬁt year for

- which information is avaﬂable to the Exchange such that the recalculated APTC amount is
projected to result in total APTC for thie benefit ‘year that correspond to the tax filer's total
projected premium tax credit for the benefit year, calculated in accordance with Section 36B of |
IRC (26 USC § 36B) and 26 CFR Section 1.36B-3; and

_{(2) Ifthe recalculated APTC amount ts Iess than zero, set the APTC provided on the tax
filer's behalf to zero. | .

(») In the case of a redetexminatioh that results in a change in CSR, the Exchange shall

determine an 1nd1v1dua1 eligible for the category of CSR that corresponds to his or her expected
annual household income for the beneﬁt year subject to the specwl rule for famxly pohczes set .

forth in Section 6474((:])(4)
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Note: Authority cited: Section 100504, Government Code. Reference: Sections 100502 and
100503, Government Code; 26 CFR 1. 36B-3; 45 CFR Section 155.330. ' .

§ 6498, Ailnual Eligibility Redetermination. _

(a) Except as specified in subdivisions (d) and (m) of this section, the Exchange shall

i‘edetermine the eligibility of an enrollee or a qualified individual on an annual basis,
| (b) To conduct an annual redetermination for an enrollee or a qualified individual who

requested an eligibility determinatién for IAPS in accordance with Section 6476(b), the
Exchange shall have on file an active authorization from the gualified indi\}idual to obtain
updated tax return information described in subdivision (c) of this section. This authorization
shall be for a period of no more than ﬁve years based on a single authorization, provided that an.
individual may: | N N |

( i_) Decline to..authorize the Exchange to ‘obtain updatéd tax return information; or

- (2) Authorize the Exchange to obtain updated_tax return infomiat_ion for fewer than five
— _. . S o . ; .

(3) Discontinue, change, or renew his or hér authoriiation at any tinie.

(¢) If an enrollee or a qualified individual requested an eligibility determination for IAPs
on the original 'cipplicat_ion, in accordance with Section 6476(b), and the Exchange has an active
authorization to obtain tax data as a part of the annual redetermination process, the Exchange
sliali request:

| (1) _Upd_ated tax return infonnation-thfeagh—HHS, as described in Section 6482(bj;
(2) Data regardmg Social Security benefits-through-HHS, as descnbed in Section

6482(b); and
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(3)Income data from available State data sources, such as Franchise Tax Board and
Employm_eﬁt Development Departmént.

(d) If an enrollee or a qualified in&ividual requested an eligibility determination for IAPs
on the original application, in accordance with Section 6476(b), and the Exchange does not have
an actlve authonzatlon to obtain tax data asa pan of the annual redetermmation process, the
Exchange

(1) Shall notify the individual at least 30 days prior to the date of the notice of annual
redetermination described in subdivision ) of this section. This notice shall include an |
explanation that unless the individual authorizes the Exchange to obtain his or her updated tax
return mfonnat;on to redetermine the mdmduai‘s ehglblhty for coverage effective January first
of the foilpwmg benefit year: |

(A) His or her APTC and CSR will end on the last day of the'curreﬁt benefit year; and

(B) His or her coverage in a QHP will be renewed for the followmg beneﬁt year in
- -accordance with the process spec1ﬁed in subdivision (1) of ﬂus section, Wlthout APTC and CSR;

(2) Shall redetermine the enrollee's or the qualified individual's ehglblhty only for
enrollment in a QHP; and |

(3) Shall not ﬁroceed with a ré_determination for IAPs until such authorization has 5een
obtained or the qualified individual conﬁnues his or her request for an eligibility determination
for IAPs in accordance with Section 647 6(b). |

(e) The Exchange shall provide an annual redetermination notice in accordance with the
following proceSS'

( I) P or aH quahﬁed md1V1duals Who are not currently enrolled in a QHP through the

Exchange the notice shall 1nclude at least:
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(A) A description of the annual redetermination and renewal process;

(B) The réquirement to report chéngés té_information affecting eligibility, as spéciﬁed in
Section 6496(b); | |

| .(:C) The instructions on how to report a éhange to the Exchange; and
- '(D) The open enroflment date and the last'déy on which a plan selection may be made for
coverage effective on January first of the following benefit year to avoid any coverage gap.
| (2) For all current enrollees who have requested an eligibility determination for IAPs for
the gurrént benefit year, the notice shall include at least: |
é (A) All the information specified in subdivision (e)(1) of this section;

(B) An explanation that the premiums for the QHPs and the amount of APTC and the
lﬁevei- of CSR, for which he or she may be eligible, rﬁay change each benefit year;

(C) A description of the reconciliation process for APTC;

._ ' (D) Data used in the enrollee's most recent éh’gibilify determinatiop and the amount of

* monthly APTC and the level of CSR the enrollee has been receiving during the current benefit o
year, | |

(E)'An explanation that if he or she does not complete the Exchange's renewal process to
obtain an updatc_ed cligibility determination by December 15 of the current benefit year for
coVerage effective January first of the following benefit yeaf, the Exchange will redetermine the
enrollee’s eligibility énd renew the enrollee's coverage for the following benefit year, in
accordance with the process specified in subdivision (1) of this section, using information
obtained from the electronic data sources specified in subdivision (c) of this section and the most

recent information the enrollee provided to the Exchange; and
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(F) An explanation that iﬁ order to obtain the n&m_st accurate eligibility determination from
the Exchange, including APTC that may increase or decrease, or to. change his or hér QﬁP, the
enrollee shall contact the Exchange and update his or her mft)nnation, as required under
subdivision (2) of this section, or make a pla.n selection by the end of the open enrollment period.

(3) For all eurrent enrollees who have not requested an ehgiblhty detenmnanon for IAPs
for the current beneﬁt year, the notice shall include at least;

(A) All the information specified in subdivision (e)(1) of this section;

(B) An explanation that the premiums for the QH.Ps may change each beﬁeﬁt year;‘ |

(C) An EXplanation that unless the enrollee completes the Exchange's renewal i)rocess to

’obtain an u;uadated eligibility determination by December 15 of the current benefit year for
coverage effective January first of the following benefit year, &e Exchaﬂge will redetermine the

enrollee’s eligibility and renew the enrollee's coverage for the following benefit year, in

accordance Wlﬂ’l the process specified in subdivision (1) of this sectlon usmg the most recent -

" information the enrollee prowded to the Excha.nge and

(D) An explanation that in order to obtain the most accurate eligibility determination
from the Exchange or to change his or h.e'r QHP, the enrollee shall contact the Exchange and
update his or h_er information, as required under subdivision (g) of this section or make a plan
selection by the end of the open enrollment period. |

Af) For eligiﬁility redetermiﬁations under this gection, the Exchange éhall provide the
annual redetermination notice, as specified in subdivision (e) of this sectio-n, and the notice of
annual open enrollment period, as specified in Section 65 02(e), thropgh a single,, coordinated

. notice,

~ Page 43 of 76



- Covered Califonﬂa
September 19, 2019

{(g) Except as specified in Section 6496(c), an enrollee, a qualified individual, or an

application filer on behalf of the qualified individual, shall report to the Exchange any changes

with respect to the eligibility standards Sp‘ééiﬁe& in Sections 6472 and 6474 within 30 days of
such change, using any of the channeis available for the submission of an application, as
described in Section 6470(}').
| Cl) The Exchange shall Veriﬁ/ any information reported by an enrollee or a qualified
individual under subdivision (g) of this section using the processes _speciﬁed in Sections 647 8
thf*ozfgh 6492, prior to using such information to deterfnine eligibility.
(i) A current enrollee or a qualified individual who has selected a QHP through the

Exchange during the current benefit year but his or her coverage has not been effect_uated, silali

complete the Exchange's renewal process, as specified in subdivision (i)}(1) of this section, within

30 days from the date of the notice described in su‘bdivision (e} of this section. |
(1) Tg_ coml;lete the Exchange's renewal process, the enrollee or the qualified individual
~ “shall:
(A) Chéck his or her application information for accuracy, and make any changés,to the
application information, as required under subdivisibn (g) of this section;
(B) If any changes made, providc a reasoh for the change and the date of the change;
(C) Declare under penalty of perjury that he or she: K
{ 1. Understands that he or she must report any changes to the information on the

application that may affect his or her eligibility for enrollment in a QHP or for APTC and CSR,

if applicable, to the Exchange within 30 days of such change;
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2. Understands that if he or she, or someone in his or her household, has health insurance
through Medi-Cal, he or she musf report any changes to info.rmation on the application to his_ or
her county social services office within 10 days of such change; | |

3. Provided true answers and colrrect information to the best of his or her knowledge
during the renewal process; - - |

4. Knows that if he or she does not tell the truth, there may be a c1V11 or cnmmal penalty
for perjury that may include up to four years in jail, pursuant to Cahforma Penal Code Section
126; |

- 5. Understands that if he or she received premium tax credits for health coverage through
the Exchange during the previous benefit year, he or she must have filed or will file a federai tax
return for that benefit year; |

6. Understands that, uo.less he or she has already provided authorization for the Exchange
. touse electromc data sources to obtain his or her updated tax return mfonnatlon to conduct the
annua] redetermination for all IAPS, except for Me(h Cal or CHIP he or she is ngmg the
Exchange authorization to obtain updated tax return mformatlon to provide hlm or her with an
updated eligibility detexmmatwn for the followmg benefit year; and

7. Understands that he or she must provide his or her electronic signature and PIN to
complete the Exchange s renewal process for enrollment in a QHP or for APTC and CSR if -
appllcable

(D) Provide his or her electronic signature and PIN;

(E) Submit any reported changes and the signed declarations, through any of the channels
specified in subdivision (i)(2) of this section, to obtain an updated eligibility determination for

the following benefit year; and
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(F) If eligible to enroll in a QHP,ﬁmake a plan selection for ﬂxe following benefit year.

(2) The enrollee or the qualified individual may complete the renewal process described
in subdix;ision (1)(1) of this section through the channels available for the submission of an
application, as described in Section 6470(j), except mail and facsimile.

(3) The enrollee or the qualified individual may seek assistance from a CEC, PBE, ora |
Certified Insurance Agent to complete the renewal process described in subdivision (i)(1) of this
section.

. (4) If the enrollee or the qualified individual d.oes not complete the Exchange's renewal
process specified in subdivision (i)(1) of this section within 30 days from the date of the notice
described in subdivision () of this section, the Exchange shall proceed in accordaﬁce with the
process specified in subdivision (j) of this section.

| (j) After the 30~ciay period specified in subdivision (i) of this section_ha_s elapsed, the
Exchange shall: ‘ -

" 7(1) Redetermine the enrollee's or the .qualiﬁ'ed individual's eligibility in a(;cordance with-
the étandards specified in Sections 6472 and 6474 using information obtained from the electronic
dafa sources specified in subdivision (¢) of this section and the most recent information the
individual provided to the Exchange and renew the enrollee's coverage for the following benefit
year, in accprdance with the process specified in subdivision (1) of this section;

(2) Notify the enrollee or the qualified individual in accordance with the requirements
specified in Section 6476(h); and |

(3) If applicable, notify the enrollee’s or the qualified individual's employer, in

accordance with the requirements specified in Section 6476(i).
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(k) A redetermination under this section shall be effective on the first day of the éoverage
year fo}lowing the year in which the Exchange provided the notice in subdivision (¢) of this
section, or in accordance with the ;'ulés specified in Section 6496(j) through o, whichever is
later. |

(i) If an enrollee remains eligible for enrollment in a_Qi{P ithrough the Exchange upon
annual redetermination, and he or she does not terminate coverage, including termination of
coverage in connection with voluntarily selecting a differegt QHP in accordance; With%Section
6506, the Exchaﬁge shall pré@eed in accordance with the following process:

(1) The enrollee shéli be enrolled in the same QHP as the enrollee's current QHP, unless
the eﬁrollee's current QHP is not available,

(2) If the enrollee i 1s not eligible for the same level of CSR as the enrollee's cun"ent level
of CSR, he or she shall be enrolled in a silver-tier QHP offered by the same QHP issuer at the
CSR level for which the enrollee is ehgxble If the enrollee is not eIlglbIe for any level of CSR
" he or she shaﬁ be en;rolled ina standard szlver-tler QHP offered by the same QHP issuer without
CSR. _

(3) If the enrollee’s current QHP is not available and the current QHP is a HDHP as
defined in Section 6410, the enrollee shall be enrolled in the lowest cost HDHP offered by the
same QHP issuer at the same metal tier, as determined by the Exchange ona case-by-case bésis.

If there is no HDHP available, the enrollee shall be enrolled in_ the lowest cost QHP that is not a

- HDHP offered by the same OHP jssuer at the same metal tier, as determined by the Exchange on

a case-bvy-case basis.
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(4) If the enrollee's current QHP is not available and the current QﬁP is not a HDHP, the
enrollee shall be- enrolled in the lowest cost QHP that is not a HDHP offered by the same QHP
issuer at the same metal tier, as determined by the Exchange on a ‘c_ase-by-case basis.

(5) If the enrollee who is currently enrolled ina cétastrophic QHP attains the age of 30
before the beginning of the follbwing benefit year, the enroliee shall be enrolled in the lowest
cost bronze-tier QHP that is not a HDHP offered by the same QHP issuer. |

| (6) If the issuer of the QHP in which the enrollee is currently enrolled is no longer

available, the enrollee shall be enrolled in the lowest cost QHP that is moét similar to the

enrollee's current QHP offered by a different QHP issuer that is available to the enrollee through

the Excﬁange at the same 'metalltier and in accordance with the same hierarchy specified iﬁ
- subdivision (I1}(3) through (5) of this section, as determined by the Exchange on a case-by-case
basis.
(7) If the enrollee who is currently enrolled in a QHP as a dependent atﬁa_ins the age of 26

" before the beginniﬁg of the following benefit year, the enrollee shall be enrolled iﬁ his or her
own individual QHP through the Exchange in accordance with the process specified in
subdivision {1)(1) through {6) of this section.

| 8) Notwithstandihg the process specified in subdivision (1)(1) through (7) of this section,
a federally-recognized American Indian or Alaska Native enrollee who is currently enrolled in a
zero cost sharing QHP shall be enrolled in the lowest cost zero cost sharing QHP that offers the
same benefits and provider networks offered by the same QHP issuer. If the issuer of the QHP in
which the enrollee is currently enrolled is no longer available, the enrollee shall be enrolled in
the lowest cost zero cost sharing QHP offered by a different QHP issuer that is available to the

enrollee through the Exchange, as determined by the Exchange on a case-by-case basis,
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(m) The Exchange ‘shall not redetermine a qua]iﬁed'individual'o eIigibilify in accordance
with this section if the qualified individual's eIigibiIity was redetermined under .this’section
during the pnor year, and the qualified individual was not enrolled in a QHP- through the
Exchange at the time of such redetermination, and has not enrolled in a QHP through the
Exchange since such redetermination. |
Note Authority cited: Section 100504, Government Code. Reference: Sectlons 100502 an‘d'
100503, Government Code; 45 CFR Section 155.335. :

§ 6502, IMﬁaE and Annual Open Enrollment Periods. :

o (2) A qualified individual may énmn in a QHP, or an enrollee may change QHPs, only
during the initial open enrollment period, as specified in subdivision (b) of this section, the
annual,opeo enrollment period, as specified in subdivision (d) of this section, or a special
enrollment period, ao described in Section 6504, for which the qualified individual has been
determined eligible. -

~ (b) The initial Open enrolfment penod begms October 1 2013 and extends through March
31, 2014,

(c) Regular coverage effective dates for initial open enrollment period for a QHP
selection received by the Exchaoge from a qualified .indilviduai:

(1) Onor before December 23, 2013, shall be January 1, 2014;

(2)Onor. Bl_aetweon December 24, 2013 and December 31, 2013, shali be February 1,
2014; | |

(3) On or Bbetween the first and fifteenth day of the monﬂ; for any month between

January 2014 and March 31, 2014, shaH be the first day of the following month; and
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(4) On or Bbetween the sixteenth and last day of the month for any month between

January 2014 and March 31, 2014, shall be the first day of the second following month.
(d) Annual open enrollment period for benefit years beginning:
(1) On January 1., 2015 begins on November 15, 2614 and extends through February 15,
2015,
(2) On or after Jénuary 1, 2016 thrbugh December 31, 2018 begins on November 1, of
the calendar year preceding the benefit year, and extends through January 31 of the benefit year.
(3) On or after January 1, 2019 begins on. November 1 and extends through December 15
of the calendar year preceding the benefit year. |
{(e) Beginning 2014, the Exchang_e shall provide a written annual open enroliment
notification to each enioliee no earlier than the ﬁrét day of the month before the open enrollment
period begins and no later than the first day of the open enrollment period. |
) Covefége effective dates are as follows: |
(1) For the benefit year beginning on January 1, 2015, for a QHP selection received by
the Exchange from a qualified individual:
(A) Froﬁ November 15, 2014 through December 15, 2014, shall be January 1, 2015;
| (B) From Decembér 16,2014 through Jamary 15, 2015, shall be February 1, 2015; and
(C) From January 16, 2015 through Februaxjf 15, 2015, shall be March 1, 2015,
(2) For the benefit year beginning on or after January 1, 2016, for a QHP selection
received by the Exchange from a qualified individual:

(A) On or before December 15 of the calendar year preceding the benefit year, shall be

January 1;
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(B) From December 16 of the calendar year preceding the benefit year through J anuary
15 of the benefit year, shall be February I; and

© From January 16 through January 31 of the benefit year shall be March 1.

®A quahﬁed 1nd1v1dua1's coverage shall be effectuat:ed in accordance with the coverage
effective dates specified in subdivisions (;c) and (f) of this section if

() The individual makes hxs or her initial prémium payment, reduced b& ;hé APTC
amount he or she is determined éligible for by the Exchange, by the premium payment due date,
as deﬁned in Section 6410 of Article 2 of this chapter; and |

(2) The applicable QHP 1ssuer receives such payment on ;)r before such due date.

Note: Authonty cited: Section 100504, Government Code. Reference: Sectlons 100502 and
100503, Government Code; 45 CFR Section 155 410 o

| '§ 6504. _Special Enroliment Pericds.

. (ﬁ) A qualified individual may enroll in a QHP, or an enrollee may change from one QHP
to another, during special _eproh_llment.periodg only if one of the following tri ggering events |
oceurs; | | A
(1) A qualified individual or his or her dependent either: -
(A) Loses MEC, as specified in subdivision (b} of this section. The date of the loss of

MEC shall be:
1. Except as provided in subdivision (a)(l)(A)Z of this section, the last day the qualified

individual or his or her dependent would have coverage under his or her previous plan or

coverage;
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2. If loss of MEC occurs due to a QHP decertiﬁeation, the date of the notice of
1 deeertiﬁcation as described in 45 CFR Section 155.1080(e)(2) I(May 29, _2012), hereby
iocorporated by reference; | |

(B) Is enrolled in any non—eelendar year group health plan or indiﬁdual health insurance
coverage, mcludmg both grandfathered and non-grandfathered health plans that expired or will
expire, even xf the qualified individual or his or her. dependent has the option to renew such
coverage. The date of the loss of coverage shall be the last day of the plan or policy year;

(C) Loses Medi-Cal coverage for pregnancy-related services, as described under Section
1902(a)(10)(A)A)(IV) and (a)(10)(A)[{HENIX) of the Social Security Act (42 USC
1396a(a)(10)(A)(1)(IV) (a)( 10)(A)(11)(IX)) and Sectlon 14005.18 of the Welfare and Instltutlens
Code or loses access to healthcare services through coverage prov1ded to a pregnant woman s
unborn chxld based on the definition of a child in 42 CFR Section 457.10, (November 30, 2016),
hereby incorporated by reference. The date of the loss of eoverage shall be the last day the
- consumer would have pregnancy-related coverage or access to healthcare sefvices through
unbom ehﬂd coverage; Or - | |

(D) Loses Medi-Cal coverage for medically needy, as described under Section
1902(a)(10)(C) of the Social Se.curity Act and Section 14005.21 of the Welfare and Institutions
Code, only once per calendar year. The date of the loss of coverage shall be the iast‘day the -
consumer would have medically needy cox.ferage.

(2) A qualified individual gains a dependent or becomes a dependent through marriage or
entry into domestic partnership, birth, adoption, placement for adoption, or placement in foster

«care, or through a child support order or other court order.
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(3) An enrollee loses a dependent or is no longer conSIdered a dependent through dworce
legal separation, or dissolution of domestic paﬂnershlp as deﬁned by State law in the State in
which the divorce, legal separation, or dISsolutlon of domesﬁc partners}np occurs, ot if the
enrollee, or his or her dependent, ches

(4) A qualified individual, or his or her dependent, becomes oeWIy eligible for enrollment
in a QHP through the Exchange because. he or she newly meets the requuements specified in .
Sectlon 6472(c) or (d).

(5) A qualified indi\_ridual"é, or his or her dependent's, enrollment or non-enrollment in a
QHP is umntennonal madvertent or erroneous and is the result of the error, misrepresentation,
misconduct, or inaction of an officer, employee or agent of the Exchange or HHS, its
instrumentalities, a QHP i 1Ssuer, or a non-Exchange entlty providing enrollment assxstance or .

conducting enrollinent activities. For purposes of this provision, misconduct, as determined by

the Exchange, 1ncIudes the failure to comply with apphca’ole standards under th,ls txtle or other

- applicable Federal or State laws,

(6) An enrollee, or his or her dependent, adequately demonstrates to the Exchange, as
determined by the Exchange on a case-by-case basis, that the QHP in which he or she is enrolled
substantially violated a materia] provision of its contraot in relation to the enrollce.

(7) An enrollee, or his or her dependent enrolled in the saﬁe QHP, is determined newly
eligible or ineligible for APTC or has a change in eligibility for CSR.

(8) A qualified individual, Or his or her dependent, who is enrofled in an eligible
employer-sponsored plan is determmed newly eligible for APTC because such 1nd1v1dua1 is
ineligible for qualifying coverage in an eh gible employer-sponsored plan in accordance with 26

CFR Section_1.36B-2(c)(3), including as a result of his or her employer discontinuing or
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changing available coverage within the next 60 days, provided that such individual is allowed to
terminate gxisting coverage.

®A qu.aliﬁed individual or enrollee, or his or her dependent,. gains access to new QHPs |
as aresultof a pennanént move.

(10) A qualified individual who:

(A) Gains or maintains status as an Indian, és defined in Section 6410 of Article 2 of this
chapter, may enroll in a QHP or change from one QHP to another one time per month; or

(B) Is or becomes a dependent of an Indian, aé defined in Section 6410 of Article 2 of
this chapter, and is enrolled or is enrolling in a QHP through the Exchange on the same
application as the Indian, may change from one QHP to another one time per month, at the same
time as thé Indian. |

(11) A qualified individual or enrollee, or his or her dependent, demonstrates to the
Exchange, in accordance with guidelineé issuéd_ by HHS and as determined by thg Exchan_ée ona
case-by-case basis, that the individual meets other eXce.pti'onal‘ circumstances, Such
circumstances include,'but are not limited to, the following:

(A) If an individual receives a certificate of exemption for hardship based on the
eligibility standards described in 45 CFR Section 155.605(gd)(1) (April 17, 2018), hereby

incorporated by reference, or the eligibility standards described in Section 6914 of Article 13 of

this chapter for a month or months during the coverage year, and based on the circumstances of
the hardship attested to, he or she is no longer eli gible for a hardship exemption within a
coverage year but outside of an open enrollment period described in Section 6502, the individual
and his or her dependents shall be eligible for a special enrollment period if otherwisé eligible for

enrollment m a QHP.
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(B) If an individual with a certificate of exemption reports a éhange regarding the

eligibility standards for an exemption, as require& under 45 CFR Section 155 620(b); (July 1,

2013), hereby incorporated by reference, or under Section 6920 of Article 13 of this chapter and
the change resulting from a redetennination -is implemented, the certificate prbvided for the
month n whlch the redetermination occurs, and for prior months remains effective. If the
mdmdual 1s 110 Ionger eligible for an exemption, the individual and his or her dependents shall
be eligible for a special enrollment period if otherwise eligible for enrollment in a QHP.

(C)Ifan énrollee providés satisfactory documentary evidence to verify his or her
eligibility for an IAP or enrollment in a QHP through tﬁe Exéhange within 30 days foﬁowing his
or her termination of Exchange enroliment due to a failure to verify such status within the 95-day

' penod specified i in Section 6492(a)(2)(B), the enrollee shall be eligible for a speaal enrolhnent
. penod If 0therw1se el1g1ble for enrollment in a QHP. |

@) If a qualified mdmdual or enrollee expenences a fire, flood. or other natural or ‘

~ human-caused disaster that results in the declaratmn of state ot emergency in Cahfomla the .

individual shall be eligible for a special enroliment period if otherwise eligible for enrollment in

(12) A qualified individual or enrollee is a victim of domestic abuse or spouéal
abandonment, as specified in 26 CFR Secﬁén 1.36B-2 (b)(2)(ii) through (v), or a dependen(t or
unmarried victim within a household, is enrolled m MEC,. and seeks t‘o enroll in coverage
separate from the perpetrator of the abuse or abandonment. A dependent of a victim of domestic
Aabuse or spousal abandonment who is on the same application as tﬁe Victimrmay enroll in
coverage at the same time as the victim. |

(13) A qualified individual, or his or her dependent:
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(A) Applies for coverage on the Exchange during the annual open enrollment period or
duetoa qualifying event, is assessed by the Exchange as potentially eligible for Medi-Cal or -
CHIP, and is determined ineligible for Medi-Cal or CHIP by the State Medi-Cal or CHIP agency
either after open enrollment period has ended or more than 60 d_ays after the qualifying event; or

’; (B) Appliés for coverage at the State Medi-Cal or .CHIP agency during the annual open
enrollment period, and is detérmined ineligible for Medi-Cal or CHIP after open enrollment
period has ended. '

(14) The qualified individual or eﬁroliee, or his or her dependent, adequately
dem.onstrates to the Exchange, as determined by the Exchange on a case-by-case basis, that a
material error related to plan benefits, sefvice area, or premium influenced the qualified
individual's ér enrollee's decisionlto purchase a QHP through the Exchange.

L

(15) The qualified individual, enrollee. or dependent Vnewly gains access to an individual

cdvérage HRA, as defined in 45 CFR Section 146.123(b) (August 19, 2019), hereby incorporated

by referénce, or is newly provided a qualified small emplover health reimbursement arrangement

(QSEHRA), as defined in Section 9831(d)(2) of the Internal Revenue Code. The date of this

triggering event shall be the first day on which coverage for the qualified individual, enrollee, or

dependent under the individual coverage HRA can take effect, or the first day on which coverage

under the QSEHRA takes effect. An individual. enrollee, or dependent shall qualify for this

special enrollment period regardless of whether they were previously offered or enrolled in an

individual coverage HRA or previously provided a OSEHRA, so long as the individual, enrollee,

or dependent is not enrolled in the individual coverage HRA or covered by the OSEHRA on the

day immediately prior to the friggering event.
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(L@_Any other triggering events listed in the Health and Safety Code Section
1399.849(d)(1) and the Insurance Code Sectlon 10965.3(d)(1).

(b) Loss of ‘MEC, as specified in subdivision (a)( 1)(A) of this section, includes:

(1) Loss of eligibility for coverage, including but not limjted_tor_

(A) Loss of eligibility for coverage as a result of:

1. Legal separation, |

2. Divorce or dissolution of domestic partnership,

3. Cessation of dependent status (such as attazmng the maximum age to be e11g1ble as a
dependent chﬂd under the plan), |

4. Death of an emi)}oyee,

5. Termination of employment,

6. Reduction in the number of hours of empioyment or

7 ‘Any loss of eligibility for coverage aftera penod that is measured by reference te any

- ofthe foregomg

(B) Loss of eligibility for coverage through Medieare, Meeli-Ca], or other government-
sponsored health care programs, other than programs speci?ﬁed as not MEC under 26 CFR
Sectioe 1.5000A-2(b)(1)(ii) (November 26, 2014), hereby incorporated by reference;

\ (C) In the case of coverage offered through an HMO or similar program in the individua]
market that does not provide benefits to individuals who no longer reside, live, or work in a
service area, loss of coverage because an individual no longer resides, lives, or works in the
service area (whether or not within the choice of the individual);

(D} In the case of coverage offered through an HMO or similar program in the group

market that does not provide benefifs to individuals who no longer reside, live, or work in a
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service a.réa, loss of coverage because an'individual no longer resides, lives, or works in the
service area (whether or not within the choice of the individual), and no otheirb_eneﬁt package is
availablé to the individual; and |

| (E) A situation in which a plaﬁ no Iongei" offers any beﬁeﬁts to the class of similarly
situated individuals that includes the _individuai.

(2) Termination of employer contributions toward the employee's.or dependent's
coverage that is not COBRA continuation coverage, including contributions by any current or
former employer that .Was contributing to coverage for the employee or dependent; and

(3) Bxhaustion of COBRA continuation coverage, meaning that such coverage ceases for
any reason other than either failure of the indivi-dual to pay premiums on a timely basis, or for
cause, such as making a fraudulent claim or an intentional misrepresentaﬁon of a material fact in
connection with the plan. An .individuaI is considered to h_ave exhausted COBRA co_n;i_nuat'ion
coverage if such ®verage ceases: | |

- - (A) Due to the failure of the "employér or other responsible entity to remit p'remiuﬁls ona
timely basis; |

(B) When the individual no longer resides, lives, or works in the service area of an HMO
or similar pfogram twhether or not Within the choice of the individual) and there is no other
COBRA continuation coverage available to the individual; or

(C) Wﬁen the individual incurs a claim that would meet or exceed a lifetime limit on all
benefits and there is no other COBRA ;:ontinuation ..coverage available to the individual.

(¢) Loss of coverage, as speciﬁed in. subdivision (a)(1) of this secﬁion, does not include

voluntary termination of coverage or loss due to:
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( 1) Failure to pay prezmems ona umely basis, including COBRA premlums pnor to
exhaustxon of COBRA coverage; or |
(2 Tenmnatlon of coverage for cause, sucﬁ as maklng a ﬁaudulent claxm or an
mtentlonal nnsrepresentatlon of a material fact in connection with a plan
(d) A qualified mdlviduaI or an enroHee shall attest under penalty of i)eljury that heor .
she meets at least one of the triggéﬁng events specified ie subdivision (a) of this section. The
Exchange shall inform the que.Iiﬁed individual or the enrollee that pursuant to 45 CFR Sectionzl ‘
- 155.285, (July 1, 2013), hereby incor_pereted bylreference, HHS may impose civil mo‘neyst
penalties of:
| (1) Up to $25,000 on the qualified individual or the enrollee who fails to provide the
- correct information _‘reques.ted by the Exchange, sebject t_o the exception specified in subdivision .
(‘e)(é) of this section, due te his or her negligence or disregard of the federal or State rules or
regulatlons related to the Exchange with neghgence and dlsregard defined as they are in sectlon
6662 of IRC (26 USC § 6662), as follows: S
(A) ‘Negligence” includes any failure to make g reasonable attemi)t to prov;de accurate,
complete, and comprehensive information; and |
(B) “Disregard” includes any careless, reckless, or intentional dlsregard for any federal or
State rules or regulations reiated to the Exchange; and
(2) Up to $250,000 on the quaiiﬁed individual or the enrollee who:
(A) Knowingly and willfully provides false or fraudulent information requested by the
Exchange, where knowingly and willfull ¥ means 1ntent10nally providing mfonnatlon that the

person knows to be false or fraudulent; or
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| " (B) Knowingly and willfully uses or discloses information in vioIation'of Section 1411(g)
of the Affordable Care Act (42 USC § 18081(g)), where knowingly and willfully means
intentionally using or disclosing information in violation of Section 1411(g).

(e} The Exchange shall accept the qualified individual's or the enrollee's attestation
provided in accordance with subdivision (Ei) of this section, subj ect to @he following statistically
valid random sampling vériﬁcation Process:

(1) The Exchange may select a statistically valid random sample of the qualified
individuals or the enrollees who, in accordance with subdiviéioﬁ (d) of this section, have attested -
that they met at ie_ast one of the triggering events specified in subdivision (a) of this section and
request, in Vwriting, that they provide docuﬁentation as pfoof of the triggering event to which
they attes_té_d or for which théy qualify.

| (2) The qﬁaliﬁed individual or the enrollee shall provide the requested do-cument(s)
within 30 days from the date _of the Exchange's written request, as specified in subdivision (e)(1) _
of this section, to the Exchange for verification. The Exchange may extend this period if the
Exchange determines on a case-by-case basis that the qualified individual or the enrollee has
demonstréted that he or she has made a good-faith effort but was unable to obtain the requested
docu}nentation during thei3 0-day time period.

(3) Except as specified in subdivision (e)(4) of this section, if the qualified individual or
the enrollee fails to submit the requested document(s) by the end of the time period specified in
subdivision (e)(2) of this section or the Exchange is unable tlolven'fy the provided document(s),
the Exchange shall: -

(A) betermine the qualified individuallor the enrollee ineligible for any special

enrollment period;
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(B) Notify the qualified individual or the enrollee regarding the determination and his or
her appeals ri ights, in accordance with the requirements specified in Section 6476(11),

(C) Implement such ehg1b1hty determination i in aecordance with the dates specified in
. Section 6496(j) and (k), as applicable;

(4) The Exchange shall provide an exception, on a case-by-case basis, to accept a
qualified individual's or an enrollee's attestation as to his or her triggering event which cannot
otherwise be veﬁﬁed and his or her explanation of circumstances as to why he or she does not
have documeotetion ift |

(A) The quahﬁed individual or the enrollee does not have the requested documentation
with Wthh to prove a triggering event through the process descnbed in subdivision (e)(1)
throlugh,(S) of this section because such documentation does not exist or is not reasonably
available; o

© (B) The Exchange 1s unable to otherwme venfy the mggenng event for the quahﬁed
" ‘individual or the enrollee; and .. . |
(C) The qualified individual or the enrollee provides the Exchange with a signed wntten
 statement of his or her attestation under penalty of perjury as to the tnggenng event and the
explanation of mreumstances as to why he or she does not have the documentation.

(5) The sampling described in this subdivision shall not be based on the quahﬁed
~ individual's or the enrollee's claims costs, diagnosis code, or demographlc information. For
purposes of this subd1v131on (e)(5), demographic information does not incIude geographic

.

factors.
(f) Except as provided in subdivision (H)(1), and-(2) and (3) of this section, a'qualiﬁed_
| individual or an enrollee shall have 60 days from the date of a triggering event to select a QHP.
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(HA qualiﬁea individual or his or her dependent who loses coverage, as described in
- subdivision (a)(1) of this section shall have 60 days before and after the date of the loss of
coverage to select a QHP. ‘

(2} A qualified individual who is enrolled in an eligible employer-sponsored plan and
will lose eligibility for qualifying coverage in an eligible employer-siaonsored plan wifhin the
next 60 days, as described in subdivision (a)(8) of this sectiofl, shall have 60 days before, and
after the loss of eligx;bility for qualifying coverage in an eligible employer-sponsored plan to
select a QHP, | |

(3) A qualified individual, enrollee, Qi‘ his or her dependent who is described in

- subdivision (a)(15) of this section shall have 60 days before the triggering event to select a QHP,

unless the HRA or QSEHRA was not required to provide the notice setting forth its terms to such

individual or enrollee at least 90 days before the beginning of the plan year, as specified in 45
CER Section 146.123(c)(6). 26 CFR Section 54.9802-4(c)(6) (August 19, 2019), hereby

- incorporated by reference, and 29 CFR Section 2590.702-2(c)(6) (August 19, 2019). hereby

incorporated by reference, or Section 9831(d)(4) of the Internal Revenue Code, as applicable. in

which case the qualified individual, enrollee. or his or her dependent shall have 60 days before or

after the triggering event to select a QHP.

(g) Except as specified in subdivision (h) of this section, regulﬁr coverage effective datés
fof a special enrollment period for a QHP selectipﬁ received by the‘Exchangc ﬁoﬁ a qualified
individual: | | |

* (1) On or Bbetween the first and ﬁfteénth day of any month, shall be the first day of the

following month; and
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(2) On or Bbetween the smteenth and last day of any month, shall be the ﬁrst day of the
second following month. ) |

(h) Special coverage effecti{re dates shall apply to the following situattone

(1) In the case of birth, adoptzon placement for adoptlon or placement in foster care, the
coverage shall be effective e1ther

,(A) On the date of birth adoption placement for adoption or pl'aoernent in foster care;

~ (B) On the first day of the month followmg_b:lrth adoption, placement for adontlon. or

pIacemeni in foster care:

(C) On the first day of the 'month following plan selection; or -

(@Q). In accordance with the regular coverage effective dates specified in subdivision (2)
of this section, at the option of the qualified individual or th_e_em'ollee. .

(2) In the case of marriage or entry info domestic partnership, the coverage and APTC
 and CSR 1f applicable, shall be effeotwe on the ﬁrst day of the month follomng plan selectzon

~ (3) In the case where a quahﬁed 1nd1v1dual or Ins or her dependent 1oses coverage as |
described in subdivisions (a)( 1) and (a)(8) of this section, the coverage and APTC and CSR, if
applicable, shall be effective;

(A) On the ﬁrst day of the month following the Ioss of coverage if the plan selection is
'made on or before the date of the loss of coverage; or

(B) On the first day of the month following pian selection if the plan eelection is nlade
aﬁet the date of the loss of coverage

(4) In the case of a qualified md1v1dua] or enrollee eligible for a special enrollment period

descnbed in subdivisions (a)(5), (a)(6), (a)(11), (a)( 13), or (a)(14) of this section, the coverage
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shall be effective on an appropriate date, including a retroactive date, determined by the
Exchange on a case-by-case basis based on the circumstances of the special enrollment period.

(5) In the case of a court order described in subdivision (@@) of this séction,_ the
coverage shall be effective either: |

| {A)On thé date the court order is effective;

(B) On the first daynof the month following plan selection; or

(C} In accordance with the regular coverage effective dates sﬁeciﬁed in subdivision (g) of
this section, at ﬂie option of the qualified individual or the enrollee.

(6) If an enrollee or his or her dependent dies, as described in subdivision (a)(3) of this
section, the coverage shall be effective on the first day of the month following the.plan selection.

(7) If a qualified individual, enrollee, or degéndent newly gains access to an individual

coverage HRA or is newly provided a QSEHRA, each as described in subdivision (a)(15) of this

section, and if the plan selection is made before the day of the triggering event, the coveragé_:
 shall be effective on the first day of the month following the date of the triggering event or, if the

triggering event is on the first day of a month. on the date of the tﬁggering event, If the plan

selection is made on or after the day of the triggering event, the coverage shall be effective on

the first day of the month following plan selection.

(i)A qﬁaﬁﬁed individual's coverage shall be effectuated in accordance with the coverage
effective dates specified in subdivisions (g) and (h) of this section if:
. (1) The individual makes his or her initial premium payment, reduced by the APTC
amount he or she is determined eligible for by the Exchange, by the premium paynient due date,
as defined in Section 6410 of Article 2 of this chapter. In cases of retroactive enrollment dates,

the initial premium shall consist of the premium due for all months of retroactive coverage
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through the first month of coverage following the plan selection date. If only pa;‘tial premium for
less than all months of retroactive coverage is paid, only orospective coverage shall be -
effectuated, in accordance with the regula:r coverage effective dates spec1ﬁed in subdivision (g)
of this section; and |

(2) The applicable QHP issuer receives such payment on or before such due date.

(J) Notwithstanding the standards of this section, APTC and CSR shall adhere to the
effectlve dates specified in subdivisions’ () through (1) of Section 6496,
Note: Autherity cited: Section 100504, Government Code. Reference: Sections 100502 and
100503, Government Code; 26 USC Section 983 1(d}(4): 26 CFR Sections 1.36B-2, -and

1.5000A-2, and 54.9802-4; 29 CFR Section 2590.702- 2: 42 CFR Section 457.10; 45 CFR
Sections; 146.123, 155.420, 155.605, 155 620 and 155. 1080

' §6506. Termination of Coverage in a QHP.

(a) Enrollee-zmuated tennmatlons shall be conducted in accordance with the followmg
process |

- () An enrollee may terminate his or her coverage in a QHP through the Exchange,

including asa resﬁlt of the enrollee obtaining other MEC, by notifying the Excoange__ or the QHP

(2) An enrollee may choose to remain enrolled in a QHP at the time of plan selection if
he or she becomés e11g1b1e for other MEC and the enrollee does not request termmatmn in
accordance with subdivision (a)(l) of this section. If the enrollee does not choose to remain
enrolled in a QHP in such a situation, the Exchange shall 1mt1ate termmatlon of his or her
enrollment in the QHP upon completion of the redetenmnatlon process specified in Sectio_n

6496.
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(3) An individual, including an enrollee's authorized reﬁresentative, shall be permitted to
report the death of ;111 enrollee to the Exchange for purposes of iniﬁaﬁng termination of the
enrollee's @vaage in accordance with the following requirements: |

~ (A) The individual shall be at least 18 years old.

(B) If the individual reporting the death is the application filer, the enrollee's authorized
representative, or anyoné in the household of the‘ deceased who was included in the initial
application, he or she shall be permitted to initiate termination of the deceased's @verage,‘

(C) If the individual reporting the death is not the application filer, the enrollee's
authorized representative, or anyone in the household of lthe deceased who was included in the
initial application, he or she shall submit satisfactory documentation of death to the Exchange
before he or she can initiate tenninétioﬂ of the deceased's coverage. Satisfactory documentation
may include a copy of a death certificate, obituary, medical record, power of attorney, proof of
executor, ér proof of estate. The dqcumentation or an attached cover note shall provide the
- following information: - |

1. Full name of the deceased;

2. Date of birth of the deceased;

l3. The Exchange application ID or case number (if known) of the deceased;

4. Social Security Number (if known) of the deceased; and

5. Contact information for the person submitting the_documentation, inchuding full name,
address, apd phone number.

- (4) The Exchange shall penﬁit an enrollee to retroactively terminate or cancel his or her

coverage or enrollment in a QHP if the enrollee demonstrates to the Exchange that;
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“(A) He or she attempted to terminate his or her coverage or enroliment in a QHP and
experienced a technical error that did not allow the enrollee to terminate his or her coirerage or
enroﬂment through the Exchange, and requests retroactive termination w1thm 60 days after he or
she dzseovexed the technical error; | ’
-~ (B)Hisor her enrollment in a QHP through the _Exchanée was uﬁintentional, inadvertent,
. or erroneous and was the result of the error or misconduct of an officer, em'ployee or agent of
the Exchange or HHS, its mstrumentahtles a QHP issuer, or a non—Exchange entlty providing
.enrollment assmtanee or conducting enroilment activities. Such enroilee must request
cancellatlon within 60 days of discovering the uninfentional, 1nadvertent or erroneous
enrollment, For purposes of this provzsmn, misconduct, as determmed by the Exchange includes
the failure to oomply with applicable standards under this title, or other apphcable Federal or
State laws; or | o | |

(C) He or she was enrolled in a QHP without his or her knowledge or consent by any
h thlrd party, including third partles who have n no conneetzon thh the Excha.nge a.nd requests
cancellation within 60 days of discovering of the enrollment

(b) The Exchange may initiate termination of an enrollee's coverage in a QHP, and shall
permit a QHP issuer to terminate such coverage, provided that_the issuer makes reasonable
accommodations for all individuals with disabilities (as defined by the Americans with
Disabilities Act) before terminating looverage for such individuals, under the following
circumstances:

(1) The enrollee is no longer eligible for coverage in a QHP through the Exchange;

(2) The enrollee fails to pay premiums for eoverage, as specified in subdivision (c) of this

section, and:
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(A) The three-month grace period required for individﬁals receiving APTC specified in-
subdivision (c)(2) of this section has been exhausted, as de_s_criia’_ed in subdivi_sio_n (c)(4) of this
section; or | |

B) Aﬁy other grace period required under the State law not described in subdivision
| (b)(2)(A) of this section has been exhausted; | | |

(3) The enroliee‘é coverage is rescinded by the QHP issuer because the enrollee has made
a fraudulent claim or an intentional misrepresentation of a material fact in comlection with the

plan, in accordance with Section 1389.21 of the Health and Safety Code and Section 10384.17 of

the Insurance Code4

reference, afier the QHP issuer demonstrates to the Exchange that the rescission is appropriate;
due to the enrollee’s fraudulent claim or intentional misreprgéenta’;ion ofa material fact;

(4) The QHP terminates or is_ decertified as described in 45 CFR Section 155.1080; or

(5) The enrollee changes ﬁ'om_»one QHP to another duﬁng an_annuél open enrollment
_-|;>L.eriod or special enrollment period in accordance With Sections 6502 and 6504.

(6) The enrollee was enrolled in a QHP without his or her knowledge or consent by a
third party, including by a third party with no connection with the Exchange.

(7) Any othe; reason for termination of coverage described in 45 CFR Section 147.106
(December 22, 2016), hereby incdrf;orated by reference. |

(c) In the case of termination of eﬁrollee‘s coverage due to non-payment of premium, as
specified in subdivision (b)(2) of this section, a QHP issuer shall:

(1) érovide the enrollee, who is deiinquent on premium payment, with notice of such

payment delinquency;
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(2) Provide a grace period of three consecutive months for an enroliee who, when first
faxhng to timely pay premiums, is recelvmg APTC | |

(3) During the grace period speciﬁed in subdivision (C)(Z) of this section:

(A) Pay all appropriate claims for services rendered to the enrollee dunng the first month
of the grace penod | |

(B) Notify the Exchange and HHS of such non—paymént;

(C) Continue to colloct APTC on bebalf of the enrollee from the IRS; and

(D) Comply with any other apphcable State 1aws and regulatlons relatlng to the grace
period specified in subdivision (c)(2) of this section; and
| (4) If an enrollee receiving APTC exhausts the three-month grace period specified in .
subdivision _(c_:‘)(2) of this section vvithdut paying all outstanding premiums:

(A) Terminate the enroll ee's coverage on the effective date descnbed in subdivision
'(d)(6) of this sectlon prov1ded that the QHP issuer meets the notice requarements speczﬁed in
"subd1v1s1on (e)(1) and (2) of this sect1on and - - B |

(B) Return APTC paid on behalf of such enrollee for the second and third months of the
grace period. | |

(d) If an enrollee's coverage in a QHP is terminated for any reason, the following
effective dates for termination of coverage shall apply.

| (1) For purposes of this subdivision, reasonable notice is defined as 14 days before the

requested effective date of termination.. |

(2) Changes in eligibility for APTC and CSR, including temlinétions, shall adhere to t_he

cffective dates specified in subdivisions G) throﬁgh'(l_) of Section_ 6496.
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(3) In the case of a termination in accordance with subdjvisien (a)(1) through (3) of this

section, the Tast day of coverage shall be:
| (A) The ter_'minationl dat_e speciﬁed by the enrollee, if the enrollee provides _reaso,ﬁable _
notice; |

(B) Fourteen days after the termination is requested by the enrolleé, if the enroliee does
not provide reasonable notice;

{C) On a date on or after the date on which the tenﬂination is requested by the enroiiee if
the enrollee's QHP issuer agrees to effectuate termination in fewer than 14 days, and the enrollee -
requests an earlier termination effective date;

(D) If the enrollee is newly eligible for full-scope Medi-Cal or CHIP, the last day of the
month duringlwhich the enrollee is determined eligible for full-scope Medi-Cal or CHIP; ‘or

- . (E) The retroactive termination date requested by the enrqllee, if speéiﬁed by a_.ppl_icéb}e_
State laws. N E | |
- (4) In the case of a retrbécti.ve termination in accordance with subdivision (é)(ﬁi) of this
section, the following termination dates apply:

(A) For a termination in acco}dancé with subdivision (a}(4)(A) of this section, the -
termination date éhall be no éooner than 14 days after the date that the enrollee can demonstrate
he or she contacted the Exchange to terminate his or her coverage or enrollment thro_ugh the
Exchange, unless the QHP issuer agrees to an earlier effective date as set forth in paragraph
(dX3)X(C) of this section.

(B) Fora termination or cancellation in accordance with subdivision (a)(4)(B) or (C) of

this séction, the cancellation or termination date shall be the original coverage effective date or a
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later date, as determined appropnate by the Exchange on a case by case basis, based on the
cucumstanccs of the cancellation or tenmnation |
" (5) In the case of a termination in accordance with subdivision (b)(l) of ﬂﬁs section, the
| last day of QHP coverage shall be the last day of eligibility, as described in Section 6496(k)
unless the individual requests an earlier termination effective date per subdivision (a) of this
section. | | -
| (6) In the case of a termination in accordance with subdivision (b)(Z)(A) of this section, V

the iast day of coverage shail bc_thc last day of the first month of the thiee—mcnﬂl gracc period.

)] In the case of a termination in acccrdance with subdmsmn (b)(2)(B) of thlS section,
the last day of coverage shall be consistent with existing Cahforma laws regardmg grace periods.

(8) In the case of a termination in accordance Wlth subdivzsxon (b)(S) of this section, the
last day of coverage in an enrollee s prior QHP shall be the day before the effective date of -
'coverage i his or her new QHP, mcludmg any retroactive enrollments effectuated under Sectlon
' "65()4(h)(4) when an cnrolice is granted a spcc1a1 enronent pencd to change QHPS w1th a
retroactive coverage effective date. | |

(9) In the case of a cancellation of enrollment in accordance with subdivision (b)(6) of
this section, the Exchange may-cancel the enrollee's lenrollmcnt upon its determination that the
enrollment was performed without the emrolicc‘s kno\ifledge or consent. The cancellation date
shall be the original coverage effective date.

(.1 0) In the case of a termination due to ﬂie enrollee's death, the last day of coverage is the
date of death. | | |

(11) In cases of retroactive termination dates, the Exchange shall ensure that:

(A) The enrollee receives the APTC and CSR for which he or she is determined eligible;
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(B) The enrollee is refunded any exeess—premmms owed to the enrollee by the OHP

(C) 'the enrollee enrolls iﬁ anew OHP:

1. The enrollee's premium and cost sharing are adjusted to reflect the enrollee's

obligations under thé new QHP:-if-applicable; and

5)-2. Consistent with 45 CFR Section 156.425(b) (Fébruary 27, 2015), hereby-
.incorpor‘ated by reference, in the case of a change iﬁ the level of CSR (or a QHP without CSR)
under the same QHP issuer durmg a benefit year, any cost sharmg paid by the enroilee under the
previous level of CSR (or a QHP without CSR) for that benefit year is taken into acoount in the
new level of CSR for purposes of calculating cost sharing based on aggregate spending by the
individual, such as for deductibles or for the annual limitations on cost sharing.

(e) If an enrollee's coverage in a, QHP is termmated in accordance with subd1V1s10n (@)1)
or (b)(2) and (3),of this section, the QHP issuer shall

. (1) Provide the enrollee, within five business days from the date (;f the termination, with

a written nét_ice of terrninaﬁon of coverage that incIudés: ' |

(A) The termination effective date:

'(B) The reason for termination; and

© Thé notice of appeals right, in accordance with the requirements specified in Section
6604 of Article 7 of this chapter.

(2) Notify the Exchange of the termination effective date and reason for termination;

(3) Abide by the termination of coverage effective dates described in subdivision (d) of

this section; and
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4 Maintain electromc reoords of termination of coverage mcIudmg audit trails and
reason codes for termination, for a minimum of ten years. |
(f) Ifan enrollee’s coverage in a QHP is terminated for any reqs.oﬁ othe_r. than te;minaﬁons
pursuant .to‘subdivision (b)(2) and (3) of this section, the Exchange shailﬁ |
(1) Send tenni_natioﬁ information to the QHP issuer within three business days from the
; date of the termination; | :
(2) Send termination information to HHS proxﬁptly and without undue delay? in the
manner and timeframe spe01ﬁed by HHS; and |
| (3) Retaln records of termination of coverage for a nummum of ten years in order to
famhtate aud1t functions,
~ Note: Authority cited: Section 100504, Government Code Reference: Sections 100502 and

100503, Government Code, 45 CFR Sectlons 147 106 147 128, 155. 430 155.1080, 156. 270 and
156 425.
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Article 7. Appeals Process for the Individual Exéhange

§ 6602. General Eligibility Appeals Requirements.

(a)} In accordance with Seétion 6510 of Article 5, an alppliga.n.tror enrollee shall have the
right to appeal: | |

(1) An eligibility determination made 'i.n accordance with Argicie 5 of this chapter,
.including: |

(A) An initial determination of eligibility, including the amount of APTC and level of
CSR, made 1n accordance with the standards specified in Sections 6472 and 6474 of Articlé 5of
this chapter; |

(B) A redetermination of eligibility, including the amount of APTC and level of CSR,
made in acéor_dance_ with Sections 6496 and 6498 of Art_icle_ 5 of this chapter; and

(C) A determination of eligibility for an enrollment period, I_Iiade in accordance with

Section 6476(c) of Ariicle S ofthis chapter

(2) An eligibility determination or redetermination for the State financial assistance,

including the amount of the State advance premium assistance subsidy, made in accordance with

Title 25 (commencing with Section 100800) of the Government Code and Article 5 of this

chapter.
(3) An eligibility determination or redetermination for an hardship or religious conscious

exemption made in accordance with Article 13 of this chapter-45-CER-Seetion155.605-to-the
HES; ’
(34) The Exchange's failure to provide a timely eligibility determination in accordance

- with Section 6476(f) of Article 5 of this chapter or failure to provide timely notice of an
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| ehgxblhty detennmatzon or redetemunatzon in accordance w1th Sections 6476(}1), 6496(h)(2), or
6498(])(2) of Article 5 of this chapter; and

(4_5) A denial of a _request to vacate a dismissal made by thc Exchange appeals entity in
| accordance with Section 6610(d)2) to the HHS. | |

(b) The Exchange appcais entity shall conduct all ehglbihty appeals, exe«ept—fef- ncluding

appeals of an eligibility detenmnaﬂon for an hardship or religious conscious exemption made in

accordancc with Article 13 of this chapter: 45-CER-Seetion-155.605, .

- (¢) For purposes of this Artacle an administrative law judgc desxgnated by the appeals

entity shall determine, on a case-by-case basis:

. (1) The va11d1ty of all appeal requests received by the Exchange fhe appeals entlty, or the
countles, and

(2) Whether good cause cxis_fs, including, but not limited to, good cause__for an untimely
appeal rcquest and continuance. | _ o T | | |

~ (d) An applicant or enrollee may rcquest an appcal of any of the acﬁons spemﬁedﬂxc.
subdivision (a) of this section to HHS upon exhaustion of the Exchange appeals process.

- () During the appeal, an dappellant niay re‘p-rescnt himself or herself, or be represented by
an authorized representative, as provided in Section 6508 of Article 5 of th13 chapter, or by legal
ccunscl a rclauvc a friend, or another spokesperson

| (f)_AppeaIs processes establi_shed under this Article shall comply with the accessibility
and readability rcqﬁircments specified in Section 6452 of Article 4 of this chapter. |
) _
(&) An appellant may seek judicial review to the extent it is available by law,
(h) When an appellant seeks review of an adverse MAGI Medi-Cal or CHIP
determination made by the Exchange, the appeals enﬁty shall transmit the eligibility
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détenninafion and all information pro{rided as part of tﬁe appeal \}ia secﬁre electronic interface,
within three business days ﬁom the date the appeal request is received to DH-CS, as applicable,
unless the appeal request-is'for an expedited appeal, in which case, the_ appeals entity shall follow
the procedure pfovided in Section 6616. | |

(1) The appeals entity shall:

- (1) Ensure all data exchanges in the appeals process comply with the federal and State
privacy and security standards specified in 45 CFR Section 155.260, and the Information
Practices Act of 1977 (Cal. Civ. Code, § 179’8 et seq.) and are in an electronic format consistent
with 45 CFR Section 155.270; and

(2) Comply with all data sharing requests made by HHS.

(3) The Exchange shall provide the appellant with the opportunity to review his or her
entire eligibility file, including all pap_érs; requests, documents, apd relevant information in the
E);changé's possession at any time from the dét_e on which an appeal request is filed to the date
on which the appeal decision is issued pursuant to Section 6618,

Note: Authority cited: Section 100504, Government Code. Reference: Sections 100503 and
100506, Government Code; 45 CFR Sections 155.260, 155.270, 155.505, 155.510, 155.605.

Page 76 of 76



'eCFR — Code of Federal Regulations =~ - | T .. : Page 1 of 14

: ELECTRONEC CODE OF FEDERAL REGULATiONS
-GFR data is current as of September 1? 2018
.fi’;’tt@ 26 — Chapter | — Subchapter D — Part 54 — §54,9802.4

Title 26 Infernal Revenue
FART 54-~-PENSION EXCISE TAXES

§54. 9302-4 Speciaf Rule Allowing Integration of Health Reimbursement Arrangements (HRAs) and Other Account-
Based Group Health Plans with Individual Health Insurance COverage and Medicare and Prohrbrtmg Dlsorrmmatlon in
HRAs and Other Account-Based Group Health Plans. O

""(a) Scope. This section applies to health rermbursement arrangements (HRAs) and other account-based group heaith
plans, as defined in §54.9815-2711(d)(6)i) of this chapter. For ease of reference, the term “HRA" is used in this section to
include other account-based group health plans, For related reguiatlons see 26 CFR 1 365—-2((;}(3){:) and (c)(S) 29 CFR
2510.3-1{l), and 45 CFR 155.420. '

) (b) Furpose. This section provides the conditions that an HRA must s_atisfy in order to be inﬁegrated with individual health
insurance coverage for purposes of Public Health Service Act (PHS Act) sections 2711 and 2713 and §54.9815-2711(d)(4) of
this chapter (referred to as an individual coverage HRA). This section also allows an individual coverage HRA to be integrated
with Medicare for purposes of PHS Act sections 2711 and 2713 and §54.9815-2711(d){4), subject to the conditions provided in
this section (see paragraph (e) of this section). Some of the conditions set forih in this section specifically relate to compliance
‘with PHS Act sections 2711 and 2713 and some relate to the effect of having or being offered an individual coverage HRA on
eligibllity for the premium tax credit under section 36B. In addition, this section provides conditions that an individual coverage
HRA must satisfy in order to comply with the nondiscrimination provisions in section 9802 and PHS Act section 2705 {(which is
incorporated in section 8815) and that are consistent with the provisions of the Patient Protection and Affordable Care Act,
Public Law 111-148 (124 Stat. 119 (2010)), and the Health Care and Education Reconciliation Act of 2010, Public Law 111-152
(124 Stat. 1020 (2010}), each as amended, that are designed to create a competitive individual market. These conditions are
intended to prevent an HRA plan sponsor from intentionally or unintentionally, directly or indirectly, steering any participants or
dependents with adverse health factors away from lts tradmonal group heaith plan if any and toward mchwdual heaith
insurance coverage, o . _ : _

(c) Genera! rule. An HRA will be considered to be rntegrated wrth individual heaith insurance coverage for purposes of PHS
..Act sections 2711 and 2713.and §54,9815-2711(d)(4) of this chapter and will not be. consrdered fo discriminate in violation of ...
section 9802 and PHS Act section 2705 solely because it is integrated with individual health i insurance coverage, provided that
the conditions of this paragraph {c) are satisfied, Ses paragraph {e) of this section for how these conditions apply to an
" individual coverage HRA infegrated with Medicare. For purposes of this section, medrcat care expenses means medical care
expenses as defrned in §564.981 5-2711(6)(6)(1:) of this chapter and Exchange means Exchange as defrned in 45 CFR 185.20.

(1) Enmﬂment in individual health insurance coverage—{(i} In general. The HRA must require that the participant and any
dependent(s) are enrolled in individual health insurance coverage that is subject to and complies with the reguirements in PHS
Act section 2711 (and §54,9815-2711(a)(2) of this chapter) and PHS Act section 2713 (and §54.9815-2713(a)(1) of this
chapter) for ach month that the individual(s) are covered by the HRA. For purposes of this paragraph {¢), all individual health
insurance coverage, except for individual health insurance coverage that consists solely of excepted benefits, is treated as
being subject to and complying with PHS Act sections 2711 and 2713, References to individual health insurance coverage m
this paragraph (o) do not motude individual health msuranoe coverage that consrsts soteiy of excepted benefi ts

(i) Forfeiture. The HRA must provide ihat rf any individual covered by the HRA ceases to be covered by individual health
insurance coverage, the HRA will not reimburse medical care expenses that are incurred by that individual after the individual
health insurance coverage ceases, In addition, if the part;crpant and alt dependents covered by the participant's HRA cease fo
‘be covered by individual health insurance coverage, the participant must forfeit the HRA. In either case, the HRA must
reimburse medical care expenses incurred by the individual prior to the cessation of individual health insurance coverage to the
extent the medical care expenses are otherwise covered by the HRA, but the HRA may limit the period to submit medical care
expenses for reimbursement to a reasonable specified fime period. If a participant or dependent loses coverage under the HRA
for a reason other than cessation of mdavrduat health i msurance coverage COBRA and other contrnuatron coverage
requarements may apply .

(m) Grace periods and retroactive termination of individual health insurance coverage. In the event an individual is initiatly
enrolled in individual health insurance coverage and subseguently timely fails to pay premiums for the coverage, with the result
that the individual is in a grace period, the individual is considered to be enrolled in individual health insurance coverage for '
purposes of this paragraph (c)(1) and the individual coverage HRA must reimburse medical care expenses incurred by the
individual during that time period to the extent the medical care expenses are otherwise covered by the HRA., If the individual
fails to pay the applicable premium(s) by the end of the grace period and the coverage is cancelled or terminated, including
retroactively, or if the individual health insurance coverage js cancelled or terminated retroactively for some other reaseon (for
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example, a rescission}, an individual coverage HRA must require that a participant notify the HRA that coverage has been
cancelled or terminated and the date on which the cancellation or termination is effective. After the individual coverage HRA
has received the notice of cancellation or termination, the HRA may not reimburse medical care expenses incurred an and after
the date the individual health insurance coverage was cancelled or terminated, which is considered fo be the date of termination
of coverage under the HRA.

{2} No traditional group heaith plan may be offered to same participants. To the extent a plan sponsor offers any class of
employees (as defined in paragraph (d) of this section) an individual coverage HRA, the plan sponsor may not also offer a
traditional group health plan to the same class of employees, except as provided in paragraph (d)(5} of this section. For
purposes of this section, a traditional group health plan is any group health plan other than either an account-based group
health plan or a group health plan that cansists solely of excepted benefits. Therefore, a plan sponsor may not offer a choice
between an individual coverage HRA or a traditional group health plan to any participant or dependent.

(3) Same terms requirement—Ii) In general. if a plan spansor offers an individual coverage HRA (o a class of employees
described in paragraph (d} of this section, the HRA must be offered on the same terms to aII parhcnpants within the class,
except as provided in paragraphs {¢)(3)(i} through (\n) and {d}(5} of this section.

(iiy Carryover amounts, salary reduction arrangements, and transfer amounts. Amounts that are not used to reimburse
medical care expenses for any plan year that are made available to participants in later plan years are disregarded for purposes
of determining whether an HRA is offered on the same terms, provided that the method for determining whether participants
have access {0 unused amounts in future years, and the methadology and formuta for determining the amounts of unused
funds which they may access in future years, is the same for all participants in a class of employess. In addition, the ability to
pay the portion of the premium for individual health insurance coverage that is not covered by the HRA, if any, by using a salary
reduction arrangement under section 125 is considered to be a term of the HRA for purposes of this paragraph (c)(3).
Therefore, an HRA is not provided on the same terms unless the salary reduction arrangement, if made available to any
participant in a class of employees, is made available on the same terms fo all participants (other than former employees, as
defined in paragraph (c)(3)(iv} of this section) in the class of employees. Further, to the extent that a participant in an individual
coverage HRA was previously covered by another HRA and the current individual coverage HRA makes availabie amounts that
were not used to reimburse rmedical care expenses under the prior HRA {fransferred amounts}, the transferred amounts are
disregarded for purposes of determining whether the HRA is offered on the same terms, provided that if the HRA makes
avallable transferred amounts, it does so on the same terms for all participants in the class of employees.

{iit) Permitfed variation. An HRA does not fail to be provided on the same terms solely because the maximum dollar amount
made available to participants in a class of employees to reimburse medical care expenses for any plan year |ncreases in .
accordance thh paragraph (c)(S)(m)(A) or (B} of this section.

(A) Variation due to number of dependents An HRA does not fail to be provided on the same terms to participants in a
class of employees solely because the maximum dollar amount made available fo those participants to reimburse medical care
-expenses for any plan year increases as the number of the participant's dependents who are covered under the HRA :
increases, so long as the same maximum dollar amount attributable to the increase in family size is made avaﬂable io all
pariumpants in that c}ass of employees with the same number of dependents covered by the HRA.

(B) Variation due to age. An HRA does not fail to be provided on the same terms to participants in a class of employees
solely because the maximum dollar amount made available under the terms of the HRA to those participants to reimburse
medical care expenses for any plan year increases as the age of the participant increases, so long as the requirements in
paragraphs (c)(3)(HINBX 1) and (2) of this section are satisfied. For the purpose of this paragraph (c}{3)iii){B), the plan sponsor
may determine the age of the participant using any reasonable method for a plan year, so long as the plan sponsor determines
each participant's age for the purpose of this paragraph {c)}(3)(iii)}{B} using the same method for all participants in the class of
employees for the plan year and the method is determmed prior to the plan year.

{7} The same maXImum dollar amount attributable to the increase in age is made available to all participants who are the
same age.

{2) The maximum dollar amount made available to the oldest partrr:lpant(s) is not more than three times the maximum
dollar amount made available to the youngest participant(s).

{iv} Former employees. An HRA does not fail to be treated as provided on the same terms if the plan sponsor offers the
HRA to some, but not all, former employees within a class of employees. However, if a plan sponsor offers the HRA to one or
more former employees within a class of employees, the HRA must be offered 1o the former employee(s) on the same terms as
to alt other employees within the class, except as provided in paragraph {c)(3)(ii) of this section. For purposes of this section, a
former employee is an employee who is no longer performing services for the employer.

{v} New empioyses or new dependanis. For a participant whose coverage under the HRA becomas effective later than the
first day of the plan year, the HRA does not fail to be treated as being provided on the same terms to the participant if the
maximum dollar amount made available to the participant either is the same as the maximum dollar amount made available to
participants in the participant's class of employees whose coverage became effective as of the first day of the plan year, or is
pro-rated consistent with the portion of the plan year in which the participant is covered by the HRA. Similarly, if the HRA
provides for variation in the maximum amount made available to participants in a class of employees based on the number of a
participant's dependents covered by the HRA, and the number of a participant's dependents covered by the HRA changes
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during a plan year (either increasing or decreasing), the HRA does not fail to be treated as being provided on the same terms to
the participant i the maximum dollar amount made available to the participant either is the same as the maximum dollar amount
made available to participants in the participant's class of employees who had the same number of dependents covered by the
HRA on the first day of the plan year or is pro-rated for the remainder of the plan year after the change in the number of the
participant's dependents covered by the HRA consistent with the portion of the plan year in which that number of dependents
are covered by the HRA. The method the HRA uses to determine amounts made available for participants whose coverage
under the HRA is effective later than the first day of the plan year or who have changes in the number of dependents covered
by the HRA cfunng a plan year must be the same for all participants in the class of employees and the method must be
determined prior to the beginning of the plan year.

(vi) HSA-compatible HRAs. An HRA does not fail to be treated as provided on the same terms if the plan sponsor offers
participants in a class of employees a choice between an HSA-compatible individual coverage HRA and an individual coverage
HRA that is not HSA compatible, provided both types of HRAs are offered to all participants in the class of employees on the
same terms. For the purpose of this paragraph (c)(3)(vi), an HSA-compatible individual coverage HRA is an individual coverage
HRA that is fimited in accordance with applicable guidance under section 223 such that an ;ndlwdual covered by such an HRA
is not disqualified from being an eligible individual under section 223,

(vii} Examples. The following examples iHustrate the provisions of this paragraph (c}{3}), without faking into account the
provisions of paragraph {d) of this section. In each example, the HRA is an individual coverage HRA that has a calendar year
plan year and may reimburse any medical care expenses, including premiums for individual health insurance coverage {except
as provided in paragraph (¢)(3){vii}{E} of this section {(Example 5)). Further, in each example, assume the HRA is offered on the
same terms, except as otherwise specified in the example and that no participants or dependents are Madicare beneficiaries,

(A} Example 1: Carryover amounts permitted-—{1) Facts. For 2020 and again for 2021, Plan Sponsor A offers all
employees $7,000 each in an HRA, and the HRA provides that amounts that are unused at the end of a plan year may be
carried over to the next plan year, with no restrictions on the use of the carryover amounts compared to the use of newly
available amounts. At the end of 2020, some employees have used all of the funds in their HRAs, while other employees have
balances remaining that range from $500 to $1,750 that are carried over to 2021 for those employees.

{2) Conclusion. The same terms requirement of this paragraph {c)(3) is satisfied in this paragraph (c){3}vii}(A) (Example 1)
for 2020 because Plan Sponsor A offers alt employees the same amount, $7,000, in an HRA for that year. The same terms
reguirement is also satisfied for 2021 because Plan Sponsor A again offers all employees the same amount for that year, and
the carryover amounts that some employees have are disregarded in applying the same terms requirement because the
amount of the carryover for each employee (that employee's balance) and each employee's access to the carryover amounts is
based on the same terms. -

(B) Example 2: Employees hired after the first day of the plan year—{1} Facts. For 2020, Plan Sponsor B offers all
employees employed on January 1, 2020, $7,000 each in an HRA for the plan year. Employees hired after January 1, 2020, are
- efigible fo enroll in the HRA with an effective date of the first day of the month following their date of hire, as long as they have
enrolled in individual health insurance coverage effective on or before that date, and the amount offered to these employees is
pro-rated based on the number of months remaining in the plan year, including the month which includes their coverage
effective date. ' '

{2) Conclusion. The same terms requirement of this paragraph (c){3) is satisfied in this paragraph (c)(3}(vii)(B)} (Example 2)
for 2020 because Plan Sponsor B offers all employees employed on the first day of the plan year the same amount, $7,000, in
an HRA for that plan year and all employees hired after January 1, 2020, a pro-rata amount based on the portion of the plan
year during which they are enrolled in the HRA,

(C} Example 3: HRA amounts offered vary hased on number of dependents—( 1) Facts. For 2020, Pian Sponsor C offers
its employzes the following amounts in an HRA: §$1,500, if the employee is the only individual covered by the HRA; $3,500, if
the employee and one dependent are covered by the HRA; and $5,000, if the employee and more than one dependent are
covared by the HRA,

(2) Conclusion. The same terms requirement of this paragraph (c){(3) is satisfied in this paragraph (c)(3){vii}{C) (Example 3)
because paragraph {(c){3)(ii}(A) of this section allows the maximum dollar amount made available in an HRA to increase as the
number of the participant's dependents covered by the HRA increases and Plan Sponsor C makes the same amount available
to each employee with the same number of dependents covered by the HRA,

(D} Example 4: HRA amounts offered vary based on increases in employees’ ages—{1) Facts. For 2020, Plan Sponsor D
offers its employees the following amounts in an HRA: $1,000 each for employees age 25 to 35; $2,000 each for employees
age 36 to 45; $2,500 each for employees age 48 o 55; and $4,000 each for employees over age 55.

(2) Conclusion. The same terms requirement of this paragraph (c)(3) is not satisfied in this paragraph (c)(3){vii)(D)
(Example 4) because the terms of the HRA provide the oldest participants (those over age 55) with more than three times the
amount made avaiiable to the youngest participants (those ages 25 to 35}, in violation of paragraph {c}(3)(ii}(B}2) of this
section.

(E) Example 5. Application of same terms requirement to premium only HRA—(1) Facts. For 2020, Plan Sponsor E offers
its employees an HRA that reimburses only premiums for individual health insurance coverage, up to $10,000 for the year.
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Employee A enrolls in individual health insurance coverage with a $5,000 premium for the year and is reimbursed $5,000 from
the HRA. Employee B enrolls in individual health insurance coverage with an $8,000 premium for the year and is reimbursed
$8,000 from the HRA.

(2) Conclusion. The same terms requirement of this paragraph (c)(3) is satisfied in this paragraph {c)(3){vii{E) (Example 5)
because Plan Sponsor E offers the HRA on the same terms to all employees, notwithstanding that some employees receive a
greater amount of reimbursement than others based on the cost of the individual health insurance coverage selected by the
employee. ’ :

(4) Opf out. Under the terms of the HRA, a participant who is otherwise eligible for coverage must be permitted to opt out of
and waive future reimbursements on behalf of the participant and all dependents eligible for the HRA from the HRA once, and
only once, with respect to each plan year. The HRA may establish timeframes for enroliment in (and opting out of) the HRA but,
in general, the opportunity to opt out must be provided in advance of the first day of the plan year. For participants who become
eligible to participate in the HRA on a date other than the first day of the plan year (or whe become eligible fewer than 90 days
prior to the plan year or for whom the notice under paragraph (c)(6) of this section is required to be provided as set forth in
paragraph (¢)(8)(i}{C) of this section), or for a dependent who newly becomes eligible during the plan year, this opportunity
must be provided during the applicable HRA enroliment period(s) established by the HRA for these individuals. Further, under
the terms of the HRA, upon termination of employment, for a participant who is covered by the HRA, either the remaining
amounts in the HRA must be forfeited or the participant must be permitted to permanently opt out of and waive future
reimbursements from the HRA on behalf of the participant and all dependents covered by the HRA.

(5) Reasonable procedures for coverage substantiation—(i) Substantiation of individual health insurance coverage for the
plan year. The HRA must implement, and comply with, reasonable procedures to substantiate that participants and each
dependent covered by the HRA are, or will be, enrolied in individual health insurance coverage for the plan year (or for the
portion of the plan year the individual is covered by the HRA, if applicable). The HRA may establish the date by which this
substantiation must be provided, but, in general, the date may be no later than the first day of the plan year. However, for a
participant who is not eligible to participate in the HRA on the first day of the plan year (or who becomes eligible fewer than 90
days prior to the plan year or for whom the notice under paragraph (¢)(8) of this section is required to be provided as set forth in
paragraph (c}{B)(i)(C) of this section}, the HRA may establish the date by which this substantiation must be provided, but that
date may be no later than the date the HRA coverage begins. Similarly, for a participant who adds a new dependent during the
plan year, the HRA may establish the date by which this substantiation must be provided, but the date may be no later than the
date the HRA coverage for the new dependent begins; however, to the extent the dependent's coverage under the HRA is
effective retroactively, the HRA may establish a reasonable time by which this substantiation is required, but must require it be
provided before the HRA will reimburse any medical care expense for the newly added dependent. The reasonable procedures
an HRA may use to implement the substantiation requirement set forth in this paragraph (c)(5){i) may include a requirement that
a participant substantiate enrcllment by providing either; .

. (A) A document from a third party (for example, the issuer ar an Exchange) showing that the participant and any
dependents covered by the HRA are, or will be, enrolled in-individual health insurance coverage (for example, an insurance
card or an explanation of benefits document pertaining to the relevant time period or documentation from the Exchange
showing that the individual has compieted the application and plan selection); or

(B} An attestation by the participant stating that the participant and dependent(s) covered by the HRA are, or will be,
enrolled in individual health insurance coverage, the date coverage began or will begin, and the name of the provider of the
coverage. ) '

(i} Coverage substantiation with each request for reimbursement of medical care expenses. Following the initial
substantiation of coverage, with each new request for reimbursement of an incurred medical care expense for the same plan
year, the HRA may not reimburse a participant for any medical care expenses unless, prior to each reimbursement, the
participant substantiates that the individual on whose behalf medical care expenses are requested to be reimbursed continues
te be enrolled in individual health insurance coverage for the month during which the medical'care expenses were incurred. The
HRA must implement, and comply with, reasonable procedures to satisfy this requirernent. This substantiation may be in the
form of a written attestation by the participant, which may be part of the form used to request reimbursement, or a document
from a third party (for-example, a health insurance issuer) showing that the participant or the dependent, if applicable, are or
were enrolled in individual health insurance coverage for the applicable month.

(it} Reliance on substantiation. For purposes of this paragraph {c)(5}, an HRA may rely on the participant's documentation
or attestation unless the HRA, its plan spensor, or any other entity acting in-an official capacity on behalf of the HRA has actual
knowledge that any individual covered by the HRA is not, or will not be, enrolled in individual health insurance coverage for the
plan year (or applicable portion of the plan year) or the month, as applicable.

(6) Natice requirement—{i} Timing. The HRA must provide a written notice to each participant:

(A} At least 90 calendar days before the beginning of each plan year for any participant who is not described in either
paragraph {c)(6)(i)(B) or {C) of this section;

{B) No later than the date on which the HRA may first take effect for the participant, for any participant who is not eligible to

participate at the beginning of the plan year {(or is not eligible to participate at the time the notice is provided at least 90 calendar
days before the beginning of the plan year pursuant to paragraph (c){(8)(i{A) of this section); or
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{C) No later than the date on which the HRA may first take effect for the participant, for any participant who is employed by
an employer that is first established less than 120 days before the beginning of the first plan year of the HRA, this paragraph (c)
(BY(IXC) apphes only with respect fo the first plan year of the HRA.

(n) Content. The notice must include all the information described in this paragraph {c)(6)(ii) (and may include any
additional information that does not confiict with that information). To the extent that the Departments of the Treasury, Labor
and Health and Human Services provide model notice language for certain elements of this reqmred notice, HRAs are
permltted but not required, to use the model language.

(A) A description of the terms of the HRA, including the maximum dollar amount available for each participant (including the
seff-only HRA amount available for the plan year {or the maximum doliar amount available for the plan year if the HRA provides
for reimbursements up to a single dollar amount regardless of whether a participant has self-only or other than self-anly
coverage)), any rules regarding the proration of the maximum dollar amount applicable fo any participant (or dependent, if
applicable) wha is not eligible to participate in-the HRA for the entire plan year, whether (and which of) the participant's
dependents are eligible for the HRA, a statement that there are different kinds of HRAs (including a qualified small employer
health reimbursement arrangement) and the HRA being offered is an individual coverage HRA, a statement that the HRA
requires the participant and any covered dependents to be enrolled in individual health insurance coverage (or Medicare Part A
and B or Medicare Part C, if applicable), a statement that the coverage in which the participant and any covered dependents
must be enrolied cannot be shart-term, limited-duration insurance or consist solely of excepted benefits, if the HRA is subject o
the Employee Retirement Income Security Act (ERISA), a statement that individual health insurance coverage in which the
participant and any covered dependents are enroiled is not subject to ERISA, if the conditions under 29 CFR 2510.3-1(1} are
satisfied, the date as of which coverage under the HRA may first become effective (both for participants whose coverage will
become effective on the first day of the plan year and for participants whose HRA coverage may become effective at a later
date), the dates on which the HRA plan year begms and ends, and the dates on which the amounts newly made available
under the HRA w1i| be made available,

(B} A statement of the right of the pari:mpant fo opt out of and waive future reimbursements from the HRA, as set forth
under paragraph {c)(4) of this section.

{C) A description of the potential availabifity of the premium tax credit if the participant opts out of and waives future
reimbursements from the HRA and the HRA is not affordable for one or more months under §1.36B-2(c)(5) of this chapter, a
statement that even if the participant opts out of and waives future reimbursemenis from an HRA, the offer will prohibit the
participant {and, potentially, the participant's dependents) from receiving a premium tax credit for the participant's coverage (or
the dependent's coverage, if applicable) on an Exchange for any month that the HRA is affordable under §1,36B-2(c){5) of this
chapter, a statement describing how the participant may find assistance with determining affordability, a statement that, if the
participant is a former employee, the offer of the HRA does not render the participant (or the participant's dependents, if
applicable} ineligible for the premium tax credit regardless of whether it is affordable under §1.36B-2{c}(5) of this chapter, and a
statement that if the participant or dependent is enrolled in Medlcare he or she is tnel:gable for the premium tax cradlt wnthout

--regard to the offer or-acceptance of the HRA,

(D} A statement that if the participant accepts the HRA, the participant may not claim a premium tax credit for the
participant's Exchange coverage for any month the HRA may be used to reimburse medical care expenses of the participant,
and a premiumn tax credit may not be claimed for the Exchange coverage of the participant's dependents for any month the
HRA may be used o reimburse medical care expenses of the dependents.

(E) A statement that the participant must inform any Exchange to which the participant applies for advance payments of the
premium tax credit of the availability of the HRA; the self-only HRA amount available for the HRA plan year {or the maximum
dollar amount available for the plan year if the HRA provides for reimbursements up to a single dollar amount regardiess of
whether a participant has self-only or other than self-only coverage) as set forth in the written notice in accordance with
paragraph (cHB){i}(A) of this section; whether the HRA is also available to the participant's dependents and if so, which ones:
the date as of which coverage under the HRA may first become effective; the date on which the plan year begins and the date
on which it ends; and whether the participant is a current employee or former employee.

(F) A statement that the participant should retain the written notice because it may be needed to defermine whether the
participant is allowed a premium tax credit on the participant's individual income tax return.

(G} A statement that the HRA may not reimburse any medical care expense unless the substantiation requirement set forth
in paragraph {c}(5)(ii) of this section is satisfied and a statement that the participant must also provide the substantiation
required by paragraph (c){5)(i} of this section.

{H) A statement that if the individual health insurance coverage (or coverage under Medicare Part A and B or Medicare
Part C} of a participant or dependent ceases, the HRA will not reimburse any medicatl care expenses that are incurred by the
participant or dependent, as applicable, after the coverage ceases, and a statement that the participant must inform the HRA if
the participant's or dependent's individual health insurance coverage (or coverage under Medicare Part A and B or Medicare
Part C) is cancelled or terminated retroactively and the date on which the cancellation or termination is effective,

{1} The contact information (including a phone number) for an individual or a group of individuals who participants may

contact in order fo receive additional information regarding the HRA. The plan sponsor may determine which individual or group
of individuals is best suited to be the specified contact.
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-(J) A statement of availability of a special enroliment period to enroll in or change individuat health insurance coverage,
through or cutside of an Exchange, for the participant and any dependents who newly galn access to the HRA and are not
already covered by the HRA.

{d) Classes of employess—(1) In general. This paragraph (d) sets forth the rules for determining classes of employees.
Paragraph (d)(2} of this section sets forth the specific classes of employees; paragraph (d}(3) of this section sets forth a
minimum class size requirement that applies in certain circumstances; paragraph (d)(4) of this section sets forth rules regarding
the definition of “full-time employees,” “part-time employees,” and “seasonal employees”; paragraph (d)(5) of this section sets
forth-a special rule for new hires; and paragraph (d)(8) of this section addresses student premium reduction arrangements. For
purposes of this section, including determining classes under this paragraph (d}, the employer is the common faw employer and
is determined without regard to the rules under sections 4‘!4(b) (c) (m) and (o) that would treat the common law employer as
a smgle employer with certain other entities. : .

(2) List of classes. Participants may be treated as belonging to a class of employees based on whether they are, or are not,
included in the classes described in this paragraph (d)(2). If the individual coverage HRA is offered to former employees, former
employees are considered to be in the same class in which they were included immediately before separation from service.
Before each plan year, a plan sponsor must determine for the plan year which classes of employees it intends to treat
separately and the definition of the relevant class(es) it will apply, to the extent these regulations permit a choice. After the
classes and the definitions of the classes are established for a plan year, a plan sponsor may not make changes fo the classes
of employees or the definitions of those relevant classes with respect to that plan year. _

(i} Fulltime employees, defined at the election of the plan sponsor to mean either full-time employees under section 4980H
{and §54.4980H-1(a){21) of this chapter} or employees who are not part -ime employees (as descnbed in §1.105-11(cH2)({i)HC)
of this chapter);, -

{ii) Part-time employees, defined at the election of the plan sponsor to mean either employees who are not full-time
employees under section 4980H (and under §54.4980H-1(a)(21) of this chapter (which defines full-time employee)) or
employees who are part-time employees as described in §1.105-11(c}{2)(iii)(C) of this chapter;

{iit} Employees who are paid on a salary basis;
(iv) Non-salaried employees (such as, for example, hourly employees);
{v) Employees whose primary site of employment is in the same rating area as defined in 45 CFR 147.102(b);

(vi) Seasonal employees, defined at the election of the plan sponsor to mean seasonal employees as described in either
§54.4980H- 1(3)(38) or §1.105-11(c)(2)(iii}{C) of this chapter;

(vii) Employees included in & unit of employees covered by a particular collective bargaining agreement {or an appropriate
‘related part:mpat:on agreement) in which the plan sponsor participates {as described in §1.105-11{c}{2)(iii}{D) of this chapter);

{viiiy Employees who have not satzsf" ed a waiting peried for coverage (if the waiting period complles with §54 8815-2708 of
this chapter);

{ix} Non-resident aliens with no U.S.-based income (as described in §1.105-11(¢}{2)}(ii}E) of this chapter);

(x) Employees who, under ali the facts and circumstances, are employees of an entity that hired the employees for
temporary placement at an entity that is not the common law employer of the employees and that is not treated as a single
employer with the ent‘rty that hired the employees for temporary placement under section 414(b}, {c}, {m}, or (o); or

{xi} A group of participants described as a combination of two or more of ihe c!asses of employees set forth in paragraphs
(d){(2)(i} through (x) of this section,

(3) Minimum class size requirement—(i) In general. If a class of employees is subject to the minimum class size
requirement as set forth in this paragraph (d)(3), the class must consist of at least a minimum number of employees (as
described in paragraphs (d)(3)(ili} and {iv) of this section), otherwise, the plan sponsor may not treat that class as a separate
class of employees. Paragraph (d){3)(ii} of this section sets forth the circumstances in which the minimum class size
requirement applies fo a class of employees, paragraph (d)(3}(i#) of this section sets forth the rules for determining the
applicable class size minimum, and paragraph (d}{3)(iv} of this section sets forth the rules for a plan sponsor to determine if it
satisfies the minimum class size requirement with respect fo a class of employees.

{ii) Circumstances in which minimunt class size requirement applies—{A) The minimum class size requirement applies only
if a plan sponsor offers a traditional group health plan to one or more classes of employees and offers an individual coverage
HRA to one or more other classes of employees.

(B} The minimum class size requirement does not apply to a class of employees offered a traditional group health plan or a
class of employees offered no coverage,

{C) The minimum class size requirement applies to a class of employees offered an individual coverage HRA if the class is
full-time employees, part-time employees, salaried employees, non-salaried employees, or employees whose primary site of
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employment is in the same rating area {described in paragraph (d}{(2){1), (ii), (iil}, (iv), or {v) of this section, respectively, and
referred to collectively as the appltcabie classes or |nd|v:dualiy as an applicable class), except that: :

( 1} In the case of the class of empioyees whose primary site of employment is in the same rating area (as described in
paragraph (d){2}{v) of this section), the minimum class size requirement does not apply if the geographic area defining the class
is a State or a combination of two or more entire States: and

(2) In the case of the classes of employees that are full-time employees and part-time employees {(as described in
paragraphs (d}(2)(i) and (i) of this section, respectively), the minimum class size requirement applies only to those classes (and
the classes are only applicable classes) if the employees in one such class are offered a traditional group health plan while the
employees in the other such class are offered an individual coverage HRA. In such a case, the mlmmum class size requirement
applles only to the class offered an mdtwdual coverage HRA

(D) A class of employees offered an individual coverage HRA is also subject to the minimum class size requirement if the
class is a class of employees created by combining at least ane of the applicable classes (as defined in paragraph (d){(3) (i} {C)
of this section) with any other class, except that the minimum class size requirement shall not apply to a class that is the result .
of a combination of one of the applicable classes and a class of employees who have not satisfied a wattmg period (as
described in paragraph (d}{(2)X wn) of this section).

(i) Determination of the applicable class size mr‘m‘mum—(A} In general. The minimum number of employees that must be
in a class of employees that is subject to the minimum class size requirement {the applicable class size minimum} is determined
prior to the beginning of the plan year for each plan year of the mdwndual coverage HRA and is: .

“{1) 10, for an employer with fewer than 100 employees;

{2) A number, rounded down to a whole number, equal to 10 percent of the total number of employees, for an employer
with 100 to 200 employees; and

{3) 20, for an employer with more than 200 employees.

{B) Determr‘ning employer size. For purposes of this paragraph (d)(3}, the number of employees of an employer is
determined in advance of the plan year of the HRA based on the number of employees that the employer reasonably expects to
employ on the first day of the plan year.

(iv) Determining if a class satisfies the applicable class size minimum. For purposes of this paragraph (d)(3), whether a
class of employees satisfies the applicable class size minimum for a plan year of the individual coverage HRA is based on the
‘number of employees in the class offered the individual coverage HRA as of the first day of the plan year. Therefore, this
“determination is not based on the number of employees that actually enroll in the individual coverage HRA, and this
determination is not affected by changes in the number of employees in the class during the plan year,

{4} Consistency requirement For any plan year, a plan sponsor may define “full-time employee,” “part-time employee,” and
"seasonal employee” in accordance with the reEevant prows:ons of sections 105(h) or 4980H as set forth in paragraphs {d}(2}
{i), (u} and {vi} of this section, if:

(i} To the extent applicable under the HRA for the plan year, each of the three classes of employees are defined in
accordance with section 105(h) or each of the three classes of employees are defined in accordance with section 4980H for the
plan year; and

{ii) The HRA plan document sets forth the apphcable def;mtuons pl’!DI’ to the beginning of the plan year to which the
definitions will apply

(5) Special rule for new hires—(i) In general. Notwithstanding paragraphs (c)(2) and (3) of this section, a plan sponsor that
offers a traditional group health plan to a class of employees may prospectively offer the employees in that class of employees
who are hired on or after a certain future date {the new hire date) an individual coverage HRA {with this group of employees
referred to as the new hire subclass), while continuing to offer employees in that class of employees who are hired before the
new hire date a traditicnal group heatlth plan (with the rule set forth in this sentence referred to as the special rule for new hires),
For the new hire subclass, the individual coverage HRA must be offered on the same terms to all participants within the
subclass, in accordance with paragraph (c)(3) of this section. In accordance with paragraph {c}(2} of this section, a plan
sponsor may not offer & choice between an individual coverage HRA or a traditional group health plan to any employes in the
new hire subclass or to any employee in the class who is not a member of the new hire subclass.

(i) New hire dale. A plan sponsor may set the new hire date for a class of employees prospectively as any date on or after
January 1, 2020. A plan sponsor may set different new hire dates prospectively for separate classes of employees.

{iiy Discontinuation of use of special rule for new hires and mutftiple applications of the special rule for new hires. A plan
sponsor may discontinue use of the special rule for new hires at any time for any class of employees. In that case, the new hire
subclass is no ionger treated as a separate subclass of employees. in the event a plan sponsor applies the special rule for new
hires to & class of employees and later disconfinues use of the rule to the class of employees, the plan sponsor may later apply
the rule if the application of the rule would be permitted under the rules for initial application of the sper.:lai rule for new hires. If a
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plan sponsor, in accordance with the requirements for the special rufe for new hires, applies the rule to a class of employees
subsequent to any prior application and discontinuance of the rule to that class, the new hire dete must be prospectlve

“(iv) Application of the minimum class size requirement under the special rule for new hires. The minimum class size
requirement set forth in paragraph (d)(3) of this section does not apply to the new hire subclass, However, if a plan sponsor
subdivides the new hire subclass subsequent to creating the new hire subclass, the minimum class size requirement set forth in
paragraph (d)}(3) of this section applies to any class of employees created by subdividing the new hire subciass if the minimuem
class size requnrement othenmse applies,

(6) Student employees offered student premium reducﬂon arrangements. For purposes of this section, if an institution of
higher education (as defined in the Higher Education Act of 1965) offers a student empioyee a student premium reduction
arrangement, the employee is not considered to be part of the class of employees to which the employee would otherwise
belong. For the purpose of this paragraph (d)(6) and paragraph (f)(1) of this section, a student premium reduction arrangement
is defined as any program offered by an institution of higher education under which the cost of insured or self-insured student
health coverage is reduced for certain students through a credit, offset, reimbursement, stipend or similar arrangement. A
student empioyee offered a student premium reduction arrangement is also not counted for purposes of determining the
applicable clags size minimum under paragraph (d)(3){iii} of this section. If a student employee is not offered a student premium
reduction arrangement (including if the student employee is offered an individual coverage HRA instead), the student employee
is considered to be part of the class of employees o which the employee otherwise belongs and is counted for purposes of.
determining the appltcable class size minimum under paragraph {d)(3)iii} of this section.

{e) Integration of Individual Coverage HRAs with Medicare—(1) General rule. An individual coverage HRA will be
considered to be integrated with Medicare (and deemed to comply with PHS Act sections 2711 and 2713 and §54.9815-2711(d)
(4) of this chapter), provided that the conditions of paragraph (c) of this section are satisfied, subject to paragraph (e}{2) of this
section. Nothing in this section requires that a participant and his or her dependents alf have the same type of coverage;
therefore, an individual coverage HRA may be integrated with Medicare for some individuals and with individual health
insurance coverage for others, including, for exampie, a participant enfelled in Medlcare PartA and B or Part C and hls or her
dependents enrolied in individual health insurance coverage.

(2} Application of conditions in paragraph (c} of this section—(i} In general. Except as provided in paragraph {e)(2)(i} of this
section, in applying the conditions of paragraph () of this section with respect to integration with Medicare, a reference to
"individual heaith insurance coverage” is deemed fo refer {o coverage under Medicare Part A and B or Part C. References in
this section to mtegratton of an HRA wnth Medicare refer to mtegrat:on of an individual coverage HRA with Medacare Part A and
BorPart C. - -

{ii) Exceptions. For purposes of the statement regarding ERISA under the notice content element under paragraph (c}(6)(it)
{(A) of this section and the statement regarding the availability of a special enroliment period under the notice content element
under paragraph (c)(6)(i))(J) of this section, the term individual health insurance coverage means oniy individual health -
Jinsurance coverage and does not also mean. -coverage under Medicare Part A and B or Part.C. - : R

() Examples—(1) Examples regardmg classes and the minimum class size requirement. The following exampies illustrate
the provisions of paragraph (¢)(3) of this section, taking into account the provisions of paragraphs {d)(1) through (4) and (d)(6}
of this section. In each example, the HRA is an individual coverage HRA that may reimburse any medical care expenses,
mclud:ng premiums for. mdtwduai heaith insurance coverage and it is assumed that no participants or dependents are Medicare
beneficiaries. :

(iy Example 1: Collectively bargained employses offered traditional group health plan; non-cofiectively bargained
employees offered HRA—(A) Facts. For 2020, Plan Sponsor A offers its employees covered by a collective bargaining
agreement a traditional group health plan {as required by the collective bargammg agreemenl) and alt other employees {non-
collectively bargained employees) each an HRA on the same terms. : .

(B) Conclusion. The same terms requirement of paragraph (¢){3) of thls section is satisfied inthis paragraph (f{1}()
{Example 1) because collectively bargained and non-collectively bargained employees may be treated as different classes of
employees, one of which may be offered a traditional group health plan and the other of which may be offered an individual
coverage HRA, and Plan Sponsar A offers the HRA on the same terms to all participants who are non-collectively bargained
employees, The minimum class size requirement does not apply to this paragraph (f}(1)(i} (Example 1) even though Plan
Sponsor A offers one class a fraditional group health plan and one class the HRA because collectively bargained and non-
collectsveiy barga:ned employees. are not applicable classes that are subject to the minimum class size requ1remenl '

(i) Example 2. Collectively bargained employees in one unit offered traditional group health plan and in another unit offered
HRA—(A) Facts. For 2020, Plan Sponsor B offers its employees covered by a collective bargaining agreement with Local 100 a
traditional group health plan (as required by the collective bargaining agreement), and jts employees covered by a collective
bargaining agreement with Local 200 each an HRA on the same terms (as required by the collective bargaining agreement).

{B) Conclusion. The same terms requirement of paragraph {c}(3) of this section is satisfied in this paragraph (f{1)(i)}
(Example 2) because the employees covered by the collective bargaining agreements with the two separate bargaining units
(Local 100 and Lecal 200) may be treated as two different classes of employees and Plan Sponseor B offers an HRA on the
same terms to the participants covered by the agreement with Local 200. The minimum class size requirement does not apply
to this paragraph (f}(1)(i) (Example 2} even though Plan Sponsor B offers the Local 100 employees a traditional group health

https://www.ecfr.gov/cgi-bin/text-idx ?8ID=1{b9abd352e2{3¢c3a8ee294b349¢81 1 8&mc=tru... 9/19/2019



¢CFR — Code of Federal Regulations Page 9 of 14

plan and the Local 200 employees an HRA because collectively bargained employees are not applicable classes that are
sub;ect to the minimumn class size requirement.

(i) Example 3: Employees in a waiting period offered no coverage; other employees offered an HRA—(A) Facts. For 2020,
Plan Sponsor C offers its employees who have completed a waiting period that complies with the requirements for waiting
periads in §54.9815-2708 of this chapter each an HRA on the same terms and does not offer coverage to its employees who
have not completed the waiting pericd. .

(B) Concilusion. The same terms requirement of paragraph (c)(3) of this section is satisfied in this paragraph (f(1)(iii)
(Example 3) because employees who have completed a waiting period and employees who have not completed a waiting
period may be treated as different classes and Plan Sponsor C offers the HRA on the same terms to all participants who have
completed the waiting period. The minimum class size requirement does not apply to this paragraph (f)(1)(iil) (Example 3)
because Plan Sponsor C does not offer at ieast one class of employees a traditional group health plan and because the class of
employees who have not completed a wa:tmg period and the class of employees who have completed a waiting period are not
apphcable classes that are subject to the minimum cEass size requirement.

(iv} Example 4: Employees in a waiting period offered an HRA, other employees offered a fraditional group health
plan—{A) Facts. For 2020, Plan Sponsor D offers its employees who have completed a waiting period that complies with the
requirements for waiting periods in §54.9815-2708 of this chapter a traditional group health plan and offers its empioyees who
have not completed the waiting period each an HRA on the same terms.

(B} Conciusion, The same terms requirement of paragraph (c)}(3) of this section is satisfied in this paragraph (f){(1)(iv)
(Example 4) because employees who have completed a waiting pericd and employees who have not completed a waiting
period may be treated as different classes and Plan Sponsor D offers an HRA on the same terms to all participants who have
not completed the waiting period. The minimum class size requirement does not apply to this paragraph (f)(1)(iv) (Example 4)
even tholgh Plan Sponsor D offers employees who have completed a waiting period a traditional group health plan and
employees who have not completed a waiting period an HRA because the class of employees who have not completed a
waiting period is not an applicable class that is subject to the minimum class Size requirement {nor is the class made up of
employees who have completed the waiting period).

{v) Example 5: Staffing firm employees temporarily placed with customers offered an HRA; other employees offered a
traditional group health plan—(A) Facts. Plan Sponsor E is a staffing firm that places certain of its employees on temporary
assignments with customers that are not the common law employers of Plan Sponsor E's employees or treated as a single
employer with Plan Sponsor E under section 414(b), (c), (m), or {0} (unrelated entities); other employees work in Plan-Sponsor
E's office managing the staffing business (non-tempaorary employees). For 2020, Plan Sponser E offers its employees who are
on temporary assignmentis with customers each an HRA on the same terms. All other employees are offered a traditional group
health plan, .

- (B) Concilusjon. The same terms requirernent of paragraph (c}{3) of this section is satisfied in this paragraph {(H{H(v)
(Example 5) because the employees who are hired for temporary placement at an unrelated entity and non-temporary
employees of Plan Sponsor E may be treated as different classes of employeas and Plan Sponsor E offers an HRA on the
same terms to all parhcnpants temporarily placed with customers. The minimum class size requirement does not apply to this
paragraph-(f}(1}(v) (Example 5) even though Plan Sponsor E.offers one class a traditional group health plan and one class the
HRA because the class of employees hired for temporary placement is not an applicable class that is subject to the minimum
class size requirement {nor is the class made up of non—temporary employees).

(w) Example 6: Staffing firm employees temporarily placed with customers in rating area 1 offered an HRA; other
employees Offered a traditional group health plan—(A) Facts. The facts are the same as in paragraph (N{1){(v} of this section
(Example 5), except that Plan Sponsar E has work sites in rating area 1 and rating area 2, and it offers its 10 employees on
temporary assignments with a work site in rating area 1 an HRA on the same terms. Plan Sponsor E has 200 other employees
in rating areas 1 and 2, including its non-temporary employees in rating areas 1 and 2 and its employees on temporary
assignments with a work site in rating area 2, all of whom are offered a traditional group health plan,

(B) Conclusion. The same terms requirement of paragraph (c)(3) of this section is not satisfied in this paragraph (f}(1)(vi)
{Example 6) because, even though the employees who are temporarily placed with customers generally may be treated as
employees of a different class, because Plan Sponsor E is also using a rating area ta identify the class offered the HRA (which
is an applicable class for the minimum class size requirement) and is offering one class the HRA and another class the
traditional group health plan, the minimum class size requirement applies to the class offered the HRA, and the class offered
the HRA fails to satisfy the minimum class size requirement. Because Plan Sponsor E employs 210 employees, the applicable
class size minimum is 20, and the HRA is offered fo only 10 employees.

{(viy Example 7: Employees in State 1 offered tradifional group health plan; employees in State 2 offered HRA—{A) Facts.
Plan Sponsor F employs 45 employees whose work site is in State 1 and 7 employees whose primary site of employment is in
State 2. For 2020, Plan Sponsor F offers its 45 employees in State 1 a traditionat group health plan, and each of its 7
employees in State 2 an HRA on the same terms.

(B) Corclusion. The same terms requirement of paragraph (c)(3) of this section is satisfied in this paragraph (A{1)(vii)

{Example 7) because Plan Sponsor F offers the HRA on the same terms to all employees with a work site in State 2 and that
class is a permissible class under paragraph (d) of this section. This is because employees whase work sites are in different
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rafing areas may be considered different classes and a plan sponser may create a class of employees by combining classes of
employees, including by combining employees whose work site is in one rating area with employees whose work site is in a
different rating area, or by combining all employees whose work site is in a state, The minimum class size requirement does not
apply to this paragraph (f){1)(vii) (Example 7) because the minimum class size requirement does not apply if the geographic
area defining a class of employees is a state or a combination of two or more entire states,

(viiiy Example 8: Full-time seasonal employees offered HRA; all other full-time employees offered traditional group health
plan; pari-time employees offered no coverage—(A) Facts. Plan Sponsor G employs 6 full-time seasonal employees, 75 full-
time employees who are not seasonal employees, and 5 part-time employees. For 2020, Plan Sponsor G offers each of its 6
full-time seasonal employees an HRA on the same terms, its 75 full-time employees who are not seascnal employees a
traditional group health plan, and offers no coverage to its 5 part-time employees.

(B} Conclusion. The same terms requirement of paragraph (c)(3) of this section is satisfied in this paragraph (F{1){viii)
{Example 8) because full-time seasonal employees and full-time employees who are not seasonal employees may be
considered different classes and Plan Sponsor G offers the HRA on the same terms to all full-time seasonal employees. The
minimum class size requirement does not apply to the class offered the HRA in this paragraph (F(1)(viii) (Example 8) because
part-time employees are not offered coverage and full-time employees are not an applicable class subject to the minimum class
size requirement if part-time employees are not offered coverage.

(ix) Example 9: Full-time employees in rating area 1 offered traditional group heaith pian; fuil-time employees in rating area
2 offered HRA; part-time employees offered no coverage—-(A} Facts. Plan Sponsor H employs 17 full-time employees and 10
part-time employees whose work site is in rating area 1 and 552 full-time employees whose work site is in rating area 2. For
2020, Pian Sponsor H offers its 17 full-time employees in rating area 1 a traditional group health plan and each of its 552 full-
time employees in rating area 2 an HRA on the same terms. Plan Sponsor H offers no coverage to its 10 pari-time employees
in rating area 1. Plan Sponsor H reasonably expects to employ 589 employees on the first day of the HRA plan year.

(B} Conclusion. The same terms requirement of paragraph (c)(3} of this section is satisfied in this paragraph (H(1){x}
(Example ) because employees whose work sites are in different rating areas may be considered different classes and Plan
Sponsor H offers the HRA on the same terms to alf full-time employees in rating area 2. The minimum class size requirement
applies to the class offered the HRA in this paragraph (f)(1){ix) (Example 9) because the minimum class size reguirement
applies to a class based on-a geographic area unless the geographic area is a state or a combination of two or more entire
states. However, the minimum class size requirement applies only o the class offered the HRA, and Plan Sponsor H offers the
HRA to the 852 full-time employees in rating area 2 on the first day of the plan year, satisfying the minimum class size
reqmrement {because the applicable class size minimum for Plan Sponsor H is 20).

" (x) Example 10: Employees in rating area 1 offered HRA,; employees in rating area 2 offered traditional group health
plan—(A) Facts. The facts are the same as in paragraph (f)(1){ix} of this section (Example 9} except that Plan Sponsor H offers
its 17 full-time employees in rattng area 1 the HRA and offers its 552 full-time empioyees in ratmg area 2 the tradmonal group
‘healthplan. . ...

(B) Concfusion. The same terms requirement of paragraph (¢)(3) of this section is not satisfied in this paragraph (B(1)(x)
{Example 10) because, even though employees whose work sites are in different rating areas generally may be considered
different classes and Plan Sponsor H offers the HRA on the same terms fo all participants in rating area 1, the HRA fails to
satisfy the minimum class size requirement. Specifically, the minimum class size requirement applies to this paragraph {(fi(1}{x)
{Example 10} because the minimum class size requirement applies to a class based on a geographic area unless the
geographic area is a state or a combination of two or more entire states. Further, the apphcable- class size minimum for Plan
Sponsor H is 20 employees, and the HRA is only offered to the 17 full-time employees in rating area 1 on the first day of the
HRA plan year.

() Example 11: Employess in State 1 and rafing area 1 of State 2 offerad HRA; employees in all other rating areas of
State 2 offered fraditional group heailthplan—{A) Facts, For 2020, Plan Sponsor | offers an HRA on-the same terms to a total of
200 employees it employs with work sites in State 1 and in rating area 1 of State 2. Plan Sponsor | offers & traditional group
health plan to its 150 emplayees with work sites in other rating areas in State 2. Plan Sponsor | reasonably expects to employ
350 employees on the first day of the HRA plan year. .

(B} Conclusion. The same terms requirement of paragraph {c}(3) of this section is satisfied in this paragraph (H{1)(xi}
(Example 11). Plan Sponsor | may treat all of the employees with a work site in State 1 and rating area 1 of State 2 as a class
of employees because employees whose work sites are in different rating areas may be considered different classes and a plan
sponsor may create a class of employees by combining classes of employees, including by combining employees whose work
site is in one rating area with a class of employees whose work site is in a different rating area. The minimum class size
requirement applies to the class of employees offered the HRA {made up of employees in State 1 and in rating area 1 of State
2) because the minimum class size requirement applies to a class based on a geographic area unless the geographic area is a
state or a combination of two or more entire states. In this case, the class is made up of a state plus a rating area which is not
the entire state. However, this class satisfies the minimum class size requirement because the applicable class size minimum
for Plan Sponsor lis 20, and Plan Sponsor | offered the HRA 1o 200 employees on the first day of the plan year.

(xiiy Example 12: Salaried employees offered a iraditional group health plan; hourly employees offered an HRA—(A) Facts.
Plan Sponsor J has 163 salaried employees and 14 hourly employees. For 2020, Plan Sponsor J offers its 163 salaried
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employees a traditional group health plan and each of its 14 hourly employees an HRA on the same terms. Plan Sponsor J
reasonably expects to employ 177 employees on the first day of the HRA plan year.

(B} Concilusion. The same terms requirement of paragraph (c)(3) of this section is not satisfied in this paragraph (f}(’l)(xu)
(Example 12) because, even though salaried and hourly employees generally may be considered different classes and Plan
Sponsoer J offers the HRA on the same terms to all hourly employees, the HRA fails o safisfy the minimum class size
requirement. Specifically, the minimum class size requirement applies in this paragraph (f)(1){xii) (Example 12) because
employees who are paid on a salaried basis and employees who are not paid on a salaried basis are applicable classes subject
to the minimum class size requirement. Because Plan Sponsor J reasonably expects to employ between 100 and 200
employees on the first day of the plan year, the applicable class size minimum is 10 percent, rounded down to a whole number.
Ten percent of 177 total employees rounded down to a whole number is 17, and the HRA is oﬁerecf to only 14 hourly
employees.

{xiily Example 13: Part-lime employees and full-time employees offared different HRAs; no traditional group health plan
offered—(A) Facts. Plan Sponsor K has 50 full-time employees and 7 part-time employees. For 2020, Plan Sponsor K offers its
50 full-time employees $2,000 each in an HRA otherwise provided on the same terms and each of its 7 part-time employees
$500.in an HRA otherwise provided on the same terms Plan Sponsor K reasonab!y expects to empioy 57 employees on the
first day of the HRA plan year.

(B) Conglusion. The same terms requirement of paragraph (c)(3) of this section is satisfied in this paragraph (f){1)(xiii)
(Exampfe 13) because full-time employees and part-fime employees may be treated as different classes and Plan Sponsaor K
offers an HRA oh the same terms to all the participants in each class. The minimum class size requirement does not apply to
either the fulltime class or the part-time class because (although in certain circumstances the minimum class size requirement
applies to a class of full-time employees and a class of pari-time empioyees) Plan Sponsor K does not offer any class of
employees a {raditional group health ptan, and the minimum class size requirement applies only when, among other things, at
least one class of employees is offered a traditional group health plan while another class is offered an HRA.

{xiv) Example 14: No employees offered an HRA--{A} Facts. The facts are the same facts as in paragraph (f)(1)(xiii) of this
section (Example 13), except that Plan Sponsor K offers its full-time employees a traditionat group health plan and does not
offer any group health plan {either a fraditional group health plan or an HRA)} o its part-time employees.

“{B} Conclusion. The regulations set forth under this section do not apply to Plan Sponsor K because Flan Sponsor Kdoes
not offer an |ndw1ciual coverage HRA to any employee.

{xv) Exampfe 15. Full-time employees offered traditional group health plan; part-time employees offered HRA~-{A) Facts.
The facts are the same as in paragraph (f)(1){xiii) of this section (Example 13}, except that Plan Sponsor K offers its full-time
employees a traditional group heaith plan and oﬁers each of its part-time empioyees $5{)0 in an HRA and otherwise on the
same terms, . .

(B) Conclusion. The same terms requirement of paragraph {c}(3) of this section is not satisfied in this paragraph (f){1){xv)
(Example 15) because, even though the full-time employees and the part-time employees generally may be treated as different
classes, in this paragraph {f){1){(xv) (Example 15), the minimum class size requirement applies fo the part-time employees, and
it is not satisfied. Specifically, the minimum class size requirement applies fo the parktime employees because that requirement
applies to an applicable class offered an HRA when one class is offered a traditional group health plan while another class is
offered an HRA, and to the part-time and fuli-time employee classes when one of those classes is offered a traditional group
health plan while the other is offered an HRA. Because Plan Sponsor K reasonably expects to employ fewer than 100
employees on the first day of the HRA plan year, the applicable class size minimum for Plan Sponsor Kis 10 employees, but
Plan Sponsor K offered the HRA only to its 7 part-time employees.

(xvi) Example 16: Satisfying minimum class size requirement based on employees offered HRA—(A) Facis. Plan Sponsor
L employs 78 full-time empioyees and 12 part-time employees. For 2020, Plan Sponsor L offers its 78 full-time employees a
traditional group health plan and each of its 12 part-times employees an HRA on the same terms. Only 6 part-time employees
enroll in the HRA Plan Spoensor L reasonably expects to empioy fewer than 100 employees on the first day of the HRA plan
year, .

{B) Conclusion. The same terms requirement of paragraph {c}{3) of this section is satisfied in this paragraph (F){1)}(xvi)
(Example 16) because full-time employees and part-time employees may be treated as different classes, Plan Sponsor L offers
an HRA on the same terms to all the participants in the part-time class, and the minimum class size requirement is satisfied.
Specifically, whether a class of employees satisfies the applicable class size minimum is determined as of the first day of the
plan year based on the number of employees in a class that is offered an HRA, not on the number of employees who enroll in
the HRA, The applicable class size minimurn for Plan Sponsor L is 10 employees, and Plan Sponsor L. offered the HRA to its 12
part-time employees.

{xvii} Example 17. Student employees offered student premium reduction arrangements and same terms requirement—{A}
Facts. Plan Sponsor M is an institution of higher education that offers each of its part-time employees an HRA on the same
terms, except that it offers its part-time employees who are student employees a student premium reduction arrangement, and
the student premium reduction arrangement provides different amounts to different pari-time student employees,
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{B) Conclusion. The same terms requirement of paragraph {c)(3) of this section is satisfied in this paragraph (f)(1}(xvii)
{Example 17) because Plan Sponsor M offers the HRA on the same ferms to its part-time employees who are not students and
because the pari-time student employees offered a student premium reduction arrangement (and their varying HRAs) are not
taken into account as part -time employees for purposes of determining whether a class of employees is offered an HRA on the
same terms.

(xili) Example 18: Student employees offered student premium reduction arrangements and minimum class size
requirement--{A} Facts. Plan Sponsor N is an institution of higher education with 25 hourly employees. Plan Sponsor N offers
15 of its hourly employees, who are student employees, a student premium recuction arrangement and it wants fo offer its other
10 hourly empioyees an HRA for 2022, Plan Sponsor N offers its salaried employees a traditional group health plan. Plan
Sponsor N reasonably expects to have 250 emp}oyees on the first day of the 2022 HRA plan year, 15 of whlch will have offers
of student premlum reduction arrangements. )

(B) Conclusion. The same terms requirement of paragraph (c)(3) of this section is not satisfied in this paragraph (f}{1)(viii)
(Example 18). The minimumn class size requirement will apply to the class of hourly employees to which Plan Sponsor N wants
to offer the HRA because Plan Sponsor N offers a class of employees a traditional group health plan and another class the
HRA, and the minimum class size requirement generally applies to a class of hourly employees offered an HRA. Plan Sponsor
N's applicable class size minimum is 20 because Plan Sponsor N reasonably expects to employ 235 employees on the first day
of the plan year (250 employees minus 15 employees receiving a student premium reduction arrangerment}. Plan Sponsor N
may not offer the HRA to its hourly employees because the 10 employees offered the HRA as of the ftrst day of the plan year
does not satisfy the applicable class size minimum.

(2) Examples regarding special rule for new hires. The following examples illustrate the provisions of paragraph (c)(3) of
this section, taking into account the provisions of paragraph (d) of this section, in particular the special rule for new hires under
paragraph (d}(5) of this section. In each example, the HRA is an individual coverage HRA that has a calendar vear plan year
and may reimburse any medical care expenses, including premiums for individual health insurance coverage. The examples
also assume that no participants or dependents are Medicare beneficiaries. . o

(i) Example 1. Application of special rule for new hires to all employees—(A) Facts. For 2021, Plan Sponsor A offers all
employees a traditional group health plan. For 2022, Plan Sponser A offers all employees hired on or after January 1, 2022, an
HRA on the same terms and continues to offer the traditional group health plan to employees hired before that date. On the first
day of the 2022 plan year, Plan Sponsor A has 2 new hires who are offered the HRA. .

(B) Conclusion. The same terms requirement of paragraph (c}(3} of this section is satisfied in this paragraph ()(2)())
(Exampla 1} because, under the special rule for new hires in paragraph {d)(5) of this section, the employees newly hired on and
after January 1, 2022, may be treated as a new hire subciass, Plan Sponsor A offers the HRA on the same terms to all
participants in the new hire subclass, and the minimum class size requirement does not apply ta the new hire subclass.

{0} Example 2. Application. of special rule.for new hires to full-time employees—(A} Facts..For 2021, Plan Sponsor B.offers
a traditional group health plan to its full-time employees and dees not offer any coverage to its part-time empioyees. For 2022,
Plan Sponsor B offers full-time employees hired on or after January 1, 2022, an HRA on the same terms, continues to offer its
fuit-time employees hired before that date a traditional group health plan, and continues to offer no coverage to its part-time
employees. On the f:rst day of the 2022 plan Yyear, Plan Spcmsar B has 2 new hzre full-time employees who are offered the -
HRA, .

(B) Conclusion. The same terms requirement of paragraph (¢)(3) of this section is satisfied in this paragraph {(f(2)(D)
(Example 2) because, under the special rule for new hires in paragraph {d){5) of this section, the full-time employees newly
hired on and afler January 1, 2022, may be treated as a new hire subclass and Flan Sponsor B offers the HRA on the same
terms to all participants in the new hire subclass. The minimum class size requirement does not apply to the new hire subclass.

(iily Example 3: Special rule for new hires impermissibly applied refroactively—(A) Facts. For 2025, Plan Sponsor C offers a
traditional group health plan to its full-time employees. For 2026, Plan Sponsor C wants to offer an HRA to its full-time
employees hired on and after January 1 2023, whﬂe contmu:ng to offer a traditional group health plan to its full-time employees
hired before January 1, 2023.

(B) Conclusion. The special rule for new hires under paragraph (d)(5) of this section does not apply in this paragraph (f{(2)
(i) (Example 3) because the rule must be applied prospectively. That is, Plan-Sponsor C may not, in 2028, choose to apply the
special rule for new hires retroactive to 2023, If Plan Sponsor C were to offer an HRA in this way, it would fail to satisfy the
conditions under paragraphs (c}{2) and (3} of this section because the new hire subclass would not be treated as a subclass for
purposes of applying those rules and, therefore, all full-time employees would be treated as one class to which either a
traditional group heatth plan or an HRA could be offered, but not both.

{iv) Example 4. Permissible second application of the special rule for new hires to the same class of employess—(A) Facts.
For 2021, Plan Sponser D offers all of its full-time employees & traditional group health plan. For 2022, Plan Sponsor D applies
the special rule for new hires and offers an HRA on the same terms to all employees hired on and after January 1, 2022, and
continues {o offer a traditional group health plan to full-time employees hired before that date, For 2025, Plan Sponsor D
discontinues use of the special rule for new hires, and again offers all full-time employees a traditional group health plan. In
2030, Plan Sponsor D decides to apply the special rule for new hires to the full-time employee class again, offering an HRA to
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-all full-time employees hired on and after January 1, 2030, on the same terms, while continuing to offer employees hired before
that date a traditional group health plan. ; B '

B (B) Conclusion. Plan Sponsor D has permissibly applied the special rule for new hires and is in compliance with the
requirements of paragraphs (c)(2} and (3) of this section. '

(v} Example 5: Impermissible second application of the special rule for new hires to the same cfass of employees—(A)
Facts. The facts are the same as in paragraph (f){2)(iv) of this section (Example 4), except that for 2025, Plan Sponsor D
discontinues use of the special rule for new hires by offering all fuli-time employees an HRA on the same terms. Further, for
2030, Plan Sponsor D wants to continue to offer an HRA on the same terms to all full-time employees hired before January 1,
2030, and to offer all full-time employees hired on or after January 1, 2030, an HRA in a different amount. . - -

o (B) Conclusion. Plan Sponsor D may not apply the special rule for new hires for 2030 to the class of fuli-time employees
being offered an HRA because the special rule for new hires may only be applied to a class that is being offered a traditional
group health plan, ' S S o - o ’ s

- {vi) Example 6: New ful-time employees offered different HRAs in different rating areas—{A) Facts. Plan Sponsor E has
waork sites in rating area 1, rating area 2, and rating area 3. For 2021, Plan Sponsor E offers its full-time employees a traditional
group health plan. For 2022, Plan Sponscr E offers its full-time employees hired on or after January 1, 2022, in rating area 1 an
HRA of $3,000, its full-time employees hired on or after January 1, 2022, in rating area 2 an HRA of $5,000, and its full-time
empioyees hired on or after January 1, 2022, in rating area 3 an HRA of $7,000. Within each class offered an MRA, Plan
Sponsor £ offers the HRA on the same terms. Plan Sponsor E offers its full-time employees hired prior to January 1, 2022, in
each of those classes a traditional group health plan. On the first day of the 2022 plan year, there is one new hire, full-time
employee in rating area 1, three new hire, full-time empioyees in rating area 2, and 10 new hire-fulltime employees in rating
area3. . : S SR C S

{B} Conclusion. The same terms requirement of paragraph (c)(3) of this section is satisfied in this paragraph (H(2)(vi)
{Example 6) because, under the special rule for new hires in paragraph {d)(5) of this section, the full-time employees in each of
the three rating areas newly hired on and after January 1, 2022, may be treated as three new hire subclasses and Plan
Sponsor E offers the HRA on the same terms to all participants in the new hire sulbclasses. Further, the minimum class size
requirement does not apply to the new hire subclasses, -~ - - - - o : : . o

{vity Example 7: New full-time employee class subdivided based on rating area—(A) Facls. Pian Sponsor F offers its full-
time employees hired on or after January 1, 2022, an HRA on the same terms and it continues to offer its full-time employees
hired before that date a traditional group health plan. Plan-Sponsor F offers no coverage to its part-time employees. For the
2025 plan year, Plan Sponsor F wants to subdivide the full-time new hire subclass so that those whose work site is in rating
area 1 will be offered the traditional group health plan and those whose work site is in rating area 2 wilf continue te receive the
HRA, Plan Sponsor F reasonably expects to employ 219 employees on January 1, 2025, As of January 1, 2025, Plan Sponsar

..F has 15 full-ime employees whose work site in.in rating.area 2 and who were hired between January 1, 2022, and January 1,
2025. o S : ' : - '

{B} Conclusion. The same terms requirement of paragraph (c)(3) of this section is not satisfied in this paragraph (H(2)(vii)
{Exampie 7} because the new hire subclass has been subdivided in a manner that is subject to the minimum class size
requiremnent, and the class offered the HRA fails to satisfy the minimum class size requirement. Specifically, once the new hire
subclass is subdivided the general rules for applying the minimum class size requirement apply to the employees offered the
HRA in the new hire subclass, In this case, because the subdivision of the new hire fulltime subclass is based on rating areas;
a class based on rating areas is an applicable class subject to the minimum class size requirement; and the employees in one
rating area are to be offered the HRA, while the employees in the other rating area are offered the traditional group health plan,
the minimum class size requirement would apply on and after the date of the subdivision. Further, the minimum class size
requirement would not be satisfied, because the applicable class size minimum for Plan Spensor F would be 20, and only 15
employees in rating area 2 would be offered the HRA. R o ’ s .

{vili) Example 8: New full-time employee class subdivided based on state—{A) Facts. The facts are the same as in
paragraph (f}(2){vii} of this section {Example 7}, except that for the 2025 plan year, Plan Sponsor F intends to subdivide the new
hire, full-time class so that those in State 1 will be offered the traditional group health plan and those in State 2 will each be
offered an HRA on the same terms. R ' o ' S

{B} Conclusion. The same terms requirement of paragraph (c)(3) of this section is satisfied in this paragraph (FH2¥(viii)
{Example 8) because even though the new hire subclass has been subdivided, it has been subdivided in a manner that is not
subject to the minimum class size requirement as the subdivision is based on the entire state.

{ix) Example 9: New full-ime employees and pari-time employees offered HRA—(A) Facts. in 2021, Plan Sponsor G offers
#s full-time employees a traditional group health plan and does not offer coverage to its pari-time employees. For the 2022 plan
year, Plan Sponsor G offers its full-time employees hired on or after January 1, 2022, and all of its part-time employees,
including those hired before January 1, 2022, and those hired on and after January 1, 2022, an HRA on the same terms, and it
continues to offer its full-time employees hired before January 1, 2022, a traditional group health plan.

{B) Conclusion. The minimum class size requirement applies to the pari-time employees offered the HRA in 2022 bacause
the class is being offered an HRA; the special rule for new hires does not apply (because this class was not previously offered a
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iréditional group health plan) and so it is not a new hire subclass exempt from the minimum class size requirement; another
class of employees (that is, full-time hired before January 1, 2022) are being offered a traditional group heaith plan; and the
part-time employee class is generally an applicable classes that is subject to the minimum class size requirement. However,

because the full-time, new hire subclass is based on the special rule for new hires, the minimum class size requirement does
. nat apply to full-time new hires offered an HRA in 2022, ' : S

() Applicability date. This section applies to plan years baginning on or after January 1, 2020, .
.{T.D. 9867, 84 FR 28987, June 20, ZQ1 9] ' ' ' .

 Need assislance?
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Title 28 —» Subtifle B — Chapter XXV — Subchapter L — Part 2560 — Subpart B -+ §2580.702-2

Title 29: Labor
PART 2890—RULES AND REGULATIONS FOR GROUP HEALTH PLANS
Subpart B—Health Coverage Portabiity, Nondiscrimination, and Renewability

§2590.702-2 . Special rule allowing integration of Health Reimbursement Arrangements (HRAs) and other account-
based group health plans with individual health insurance coverage and Medicare and prohub:tmg discrimination in
HRAs and other account-based group health plans.

(a) Scope. This section applies to health reimbursement arrangements (HRAs) and other account-based group health
plans, as defined in §2590.715-2711(d)}(6)(i) of this part. For ease of reference, the term “HRA” is used in this sectionte include
“other account-based group hea!th plans For related reguiatnons see 26 CFR 1.36B-2(c){(3)(i} and (c)(5), 29 CFR 2510. 3~1(I)
and 45 CFR 155 420

(b) Purpose This section provides the conditions that an HRA must satlsfy in order fo be mtegraied wuth individual health
insurance coverage for purposes of Public Health Service Act (PHS Act) sections 2711 and 2713 and §2580.715-2711(d)}(4) of
this part {referred fo as an individual coverage HRA). This section also allows an individual coverage HRA to be integrated with
Medicare for purposes of PHS Act sections 2711 and 2713 and §2590.715-2711(d}{4), subject to the conditions provided in this
section (see paragraph (e} of this section). Some of the conditions set forth in this section specifically relate to compliance with
PHS Act seclions 2711 and 2713 and some relate to the effect of having or being offered an individual coverage HRA on
eligibility for the premium tax credit under section 368 of the Code. In addition, this section provides conditions that an
individual coverage HRA must satisfy in order to comply with the nondiscrimination-provisions in ERISA section 702 and PHS
Act section 2705 (which is incorporated.in ERISA section 715) and that are consistent with the provisions of the Patient
Protection and Affordable Care Act, Public Law 111-148 (124 Stat. 119 (2010)), and the Health Care and Education
-Reconcrilataon Act of 2010, Public Law 111-152 {124 Stat. 1029 (2010)), each as amended, that are designed to create a
competitive individual market. These conditions are intended to prevent an HRA plan sponsar from intentionally or
unintentionally, directly or indirectly, steering any participants or dependents with adverse health faclors away from its
iradmona! group health plan ;f any, and toward mcfnv;duat heatth 1nsurance coverage :

-{c) General nile. An HRA will be considered to be integrated with mdnndual health insurance coverage for purposes of PHS
Act sections 2711 and 2713 and §2590.715-2711(d)(4} of this part and will hot be considered fo discriminate in viclation of
ERISA section 702 and PHS Act section 2705 solely because it is integrated with individual health insurance coverage,
“provided that the conditions of this paragraph {c) are satisfied. See paragraph (e} of this section for how these conditions apply
to an ;ndtvsdual coverage HRA integrated with Medicare. For purposes of this section, medical care expenses means medical
care expenses as defined in §2580. 71 5-2711(d)(B){i} of this part and Exchange means Exchange as defined in 45 CFR 155,20,

{1} Enrofiment in individual health insurance coverage—-{|) In general. The HRA must require that the participant and any
dependent(s) are enrolled in individual health insurance coverage that is subject to and complies with the requirements in PHS
Act sections 2711 (and §25930.715-2711(a)2) of this part) and PHS Act section 2713 (and §25980.715-2713(a){1) of this part),
for each month that the individual(s) are covered by the HRA. For purpeses of this paragraph (c}, all individual health insurance
coverage, except for individual health insurance coverage that consists solely of excepted benefits, is treated as being subject
to and complying with PHS Act sections 2711 and 2713. References to individual health insurance coverage in this paragraph
(c)do not include individual health i insurance coverage that consists solely of excepted. benef ts, :

(ii) Forferture The HRA must prov:de that if any individual covered by the HRA ceases to be covered by individual health
insurance coverage, the HRA will not reimburse medical care expenses that are incurred by that individual after the individual
health insurance coverage ceases. in addition, if the participant and ali dependents covered by the participant's HRA cease to
be covered by individual health insurance coverage, the participant must forfeit the HRA. In either case, the HRA must
reimburse medical care expenses incurred by the individual prior to the cessation of individual health insurance coverage to the
extent the medical care expenses are otherwise covered by the HRA, but the HRA may limit the period to submit medical care
expenses for reimbursement to a reascnable specified time period. If a participant or dependent loses coverage under the HRA
for a reason other than cessation of individual heaith insurance coverage COBRA and other contmua’ﬂon coverage
requlrements may apply . o L S o .

{iii} Grace penoo’s and retroactive termination of individual health insurance coverage In the event an individual is initially
enrolled in individual health insurance coverage and subsequently timely fails to pay prémiums for the coverage, with the result
that the individual is in a grace period, the individual is considered to be enrolled in individual heaith insurance coverage for
purposes of this paragraph (c}(1) and the individual coverage HRA must reimburse medical care expenses incurred by the
individual during that time period to the extent the medical care expenses are otherwise covered by the HRA, If the individual
fails to pay the applicable premium(s} by the end of the grace period and the coverage is cancelled or terminated, including
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retroactively, or if the individual heafth insurance coverage is cancelled or terminated retroactively for some other reason {for
example, a rescission), an individuat coverage HRA must require that a participant notify the HRA that coverage has been
cancelled or terminated and the date on which the cancellation or termination is effective. After the individual coverage HRA
has received the notice of canceilation or termination, the HRA may not reimburse medical care expenses incurred on and after
the date the individual health insurance coverage was cancelled or terminated, which is considered to be the date of termination
of coverage under the HRA.

(2) No fraditional group heaith plan may be offered to same participants. To the extent a plan sponsor offers any ¢class of
employees (as defined in paragraph (d} of this section) an individual coverage HRA, the plan sponsor may not also offer a
traditional group health plan to the same class of employees, except as provided in paragraph (d)(5) of this section. For
purposes of this section, a traditional group health plan is any group health plan other than either an account-based group
health plan or a group health plan that consists solely of excepted benefits. Therefore, a plan sponsor may not offer a cholce
between an individual coverage HRA or a traditional greup health plan to any participant or dependent.

(3} Same ferms requirement—(i) In general. If a plan sponsor offers an individual coverage HRA to a class of employees
described in paragraph (d) of this section, the HRA must be offered on the same terms to all partlcnpants within the class,
except as provided in paragraphs (c)(3)(ii} through {vi) and (d){5} of this section.

(i) Carryover amounts, safary reduction arrangements, and transfer amounts. Amounts that are not used to reimburse
medical care expenses for any plan year that are made available to participants in later plan years are disregarded for purposes
of determining whether an HRA is offered on the same terms, provided that the method for determining whether participants
have access to unused amounts in future years, and the methodology and formula for determining the amounts of unused
funds which they may access in future years, is the same for all participants in a class of employees. In addition, the ability to
pay the portion of the premium for individual health insurance coverage that is not covered by the HRA, if any, by using a salary
reduction arrangement under section 125 of the Code is considered to be a term of the HRA for purposes of this paragraph {(c)
(3). Therefore, an HRA is not provided on the same terms unless the salary reduction arrangement, if made available to any
participant in a class of employees, is made available on the same terms to all participants (other than former employees, as
defined in paragraph (c)(3}{iv) of this section) in the class of employees, Further, to the extent that a parficipant in an individual
coverage HRA was previously covered by another HRA and the current individual coverage HRA makes available amounts that
were not used to reimburse medical care expenses under the prior HRA (transferred amounts), the transferred amounts are
disregarded for purposes of determining whether the HRA is offered on the same terms, provided that if the HRA makes
available transferred amounts, it does so on the same terms for all pammpants in the class of employees,

(iiiy Permitted variation. An HRA does not fail to be provided on the same terms solely because the maximum dollar amount
made available to participants in a class of employees to reimburse medical care expenses for any plan year increases in
accordance w:’m paragraph (c)(3){iiiA) or (B} of this section. ' .

{A) Variation due to number of dependents. An HRA does not fail to be provided on the same terms to participants in a
class of employees solely because the maximum dollar amount made available o those participants to reimburse medical care
expenses for any plan year increases as the number of the participant's dependents who are covered under the HRA
increases, so long as the same maximum dollar amount attributable to the increase in family size is made available to all
participants in that class of employees with the same number of dependents covered by the HRA.

(B} Variation due to age. An HRA does not fail to be provided on the same terms to participants in a class of employees
solely because the maximum dollar amount made available under the terms of the HRA to those participants to reimburse
medical care expenses for any plan year increases as the age of the participant increases, so long as the requirements in
paragraphs {c}(3){{i}(B){7) and (2} of this section are satisfied. For the purpose of this paragraph (c){3)(iii}(B), the plan sponsor
may determine the age of the participant using any reasonable method far a plan year, so long as the plan sponsor determines
each participant's age for the purpose of this paragraph (c)(3)iii)}{B) using the same method for all participants in the class of
employees for the plan year and the method is determined prior to the plan year.

(1) The same maximum dollar- amount attributable to the increase in age is made available to ail parficipants who are the
same age.

(2) The maximum dollar amount made available to the oldest participant{s) is not more than three times the maximum
dallar amount made available to the youngest participant(s).

(iv} Former employses. An HRA does not fail to be treated as provided on the same terms if the plan sponsor offers the
HRA to some, but not all, former employees within a class of employees. However, if a plan sponsor offers the HRA fo one or
more former employees within a class of employees, the HRA must be offered to the former employee(s) on the same terms as
to all other employees within the class, except as provided in paragraph (c)(3)(if} of this section. For purposes of this section, a
former employee is an employee who is no longer performing services for the empioyer.

{v} New employees or new dependents. For a participant whose coverage under the HRA becomes effective later than the
first day of the plan year, the HRA does not fail to be treated as being provided on the same terms to the participant if the
maximurn doflar amount made available to the participant either is the same as the maximum dollar amount made available to
participants in the participant's class of employees whose coverage became effective as of the first day of the plan year, oris
pro-rated consistent with the portion of the plan year in which the participant is covered by the HRA. Similarly, if the HRA
provides for variation in the maximum amount made available to participants in a class of employees based on the number of a
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participant's dependents covered by the HRA, and the number of a participant’s dependents covered by the HRA changes
during a plan year (either increasing or decreasing), the HRA does not fail to be treated as being provided on the same terms to
the participant if the maximum dellar amount made available to the participant either is the same as the maximum dollar amount
made available to participants in the participant’s class of employees who had the same number of dependents covered by the
HRA on the first day of the plan year or is pro-rated for the remainder of the plan year after the change in the number of the
participant's dependents covered by the HRA consistent with the portion of the plan year in which that number of dependents
are covered by the HRA. The methed the HRA uses to determine amounts made available for paricipants whose coverage
under_the HRA is effective later than the first day of the plan year or who have changes in the number of dependents covered
by the HRA dunng a plan year must be the same for all participants in the class of empEoyees and the method must be
determ:ned prior o the beginning of the plan year. . -

{vi) HSA-compatible HRAs. An HRA does not fail to be treated as provided on the same terms if the plan sponsor offers
participants in a class of employees a choice between an HSA-compatible individual coverage HRA and an individual coverage
HRA that is not HSA compatible, provided both types of HRAs are offered to all participants in the class of employees on the
same terms, For the purpose of this paragraph (¢)(3)(vi), an HSA-compatible individual coverage HRA is an individual coverage
HRA that is limited in accordance with applicable guidance under section 223 of the Code such that an mcﬂvaduai covered by
such an HRA is not disqualified from being an eligible individual under section 223 of the Code.

(vii) Examples. The following examples illustrate the provisions of this paragraph (¢)(3}, without taking into account the
provisions of paragraph (d) of this section. In each example, the HRA is an individua! coverage HRA that has a calendar year
plan year and may reimburse any medical care expenses, including premiums for individual health insurance coverage (except
as provided in paragraph (c{3){vii}{E) of this section (Exampile 5)). Further, in each example, assume the HRA is offered on the
same terms, except as otherwise specified in the example and that no participants or dependents are Medicare beneficiaries.

(A) Example 1. Carryover amounts permitted—(1) Facts. For 2020 and again for 202%, Plan Sponscr A offers all employees $7,000 each in an
HRA, and the HRA provides that amounts that are unused at the end of a plan year may be carried over 1o the next plan year, with no restrictions on
the use of the camryover amounts compared to the use of newly available amounts. At the end of 2020, some employees have used all of the funds in
their HRAs, while other employees have balances remaining that range from $500 to $1,750 that are carried over to 2021 for those employees.

(2) Conclusion. The same terms requirement of this paragraph {c)(3) is satisfied in this paragraph (¢)(3){vil}{A)} {Example 1) for 2020 because Flan
Sponsor A offers all employees the same amount, $7,000, in an HRA for that year. The same terms requirement is alsc satisfied for 2021 because
Plan Sponsor A again offers all.employees the same amount for that year, and the carryover amounts that some employees have are disregarded in
applying the same terms requuement hecause the amount of the carryover for each employee {that employee s balance) and each employee's access
te the carryover amounts is based on the same terms.

(B) Example 2: Employses hired after the first day of the plan year—{7) Facts. For 2020, Plan Spansor B offers all employees employed on
January 1, 2020, $7,000 each in an HRA for the plan year. Employees hired after January 1, 2020, are eligible to enrcll in the HRA with an effeclive
date of the first day of the month following their date of hire, as long as they have enroiled in individual health insurance coverage effective on or before
that date, and the amount offered to these employees i is pro—zated based on the number of months remalnmg in the plan year, including the month
which includes their coverage effective date. .

“ (2} Conclusion. The same terms requirement of this paragraph (c}(3} s satisfied in this paragraph (€)(3){vii}(B} (Example 2) for 2620 because Plan
Sponsor B offers ali employees employed on the first day of the plan year the same amount, $7,000, in an HRA for that plan year and all empioyees
hired after January 1, 2020, a pro-rata amount based on the portion of the plan year during which they are enrclied in the HRA,

{C) Example 3: HRA amounts offered vary based on number of dependents--(1) Facts. For 2020, Plan Sponsor C offers ils employees the
following amounts in an HRA: $1,500, if the employee is the only individual covered by the HRA, $3,500, if the employee and one dependent are
covereo by the HRA; and $5,000, if the employee and more than one dependent are covered by the HRA.

{2} Conclusion. The same terms requirement of this paragraph (c}(3) is satisfied in this paragraph (c)(3){vil)(C) {Example 3) because paragraph {c)
(3)it}A) of this section allows the maximum doltar amount made avaitable in an HRA to increase as the number of the participant's dependents )
covered by the HRA increases and Plan Sponsor C makes the same amount available to each employee with the same number of dependenis
covered by the HRA,

{D} Example 4: HRA amounts offered vary based on increases in employees' ages—(1) Facts. For 2020, Plan Sponsor D offers its employees the
following amounts in an HRA: $1,000 each for employees age 25 to 35, $2,000 each for employees age 36 1o 45; $2,500 each for employees age 48
to 55, and $4,000 each for employees over age 55,

{2) Conclusion. The same terms requirement of this paragraph (c}(3) is not satisfied in this paragraph {¢)(3)(vii)(D) {Example 4) because ihe terms
of the HRA provide the ofdest participants (those over age 55) with more than three times the amount made available to the youngest pammpants
(those ages 25 to 35), in vnolaﬂon of paragraph {CHININBYM2) of this section,

{E)} Example 5: Application of same terms requirement fo premium only HRA——{1) Facts. For 2020, Pian Sponsor E offers its employees an HRA
that reimburses only premiums for individual health insurance coverage, up to $10,000 for the year. Employee A enrolls in individual health insurance
coverage with a $5,000 premium for the year and is reimbursed $5,0C0 from the HRA. Employee B enralls in individual health insurance coverage with
an $8,000 premium for the year and is reimbursed $8,000 from the HRA.

{2) Conclusion. The same terms requirement of this paragraph (c}(3} is satisfied in this paragraph {¢)(3)(vi))(E) {Example 5) because Plan Sponsor
E offers the HRA on the same terms to all employees, notwithstanding that some employees receive a greater amount of reimbursement than others
based on the cost of the individual health insurance coverage selected by the em ployee

{4y Opt out. Under the terms of the HRA, a participant who is otherwise eligible for coverage must be permitted to opt out of
and waive future reimbursements on behalf of the participant and all dependents eligible for the HRA from the HRA once, and
only once, with respect to each plan year. The HRA may establish timeframes for enroliment in {and opting out of) the HRA but,
in general, the opportunity to opt out must be provided in advance of the first day of the plan year. For participants who become
efigible to participate in the HRA on a date other than the first day of the plan year {or who become eligible fewer than 90 days
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‘priar to the plan year or for whom the notice under paragraph {c)(6) of this section is required to be provided as set forth in
paragraph (c{B}1)(C) of this section), or for a dependent who newly becomes eligible during the plan year, this opportunity
must be provided during the applicable HRA enroliment periad(s) established by the HRA for these individuals. Further, under
the terms of the HRA, upon termination of employment, for a participant who is covered by the HRA, either the remaining
amounts in the HRA must be forfeited or the participant must be permitted to permanently opt out of and waive future
re:mbursements from the HRA on behalf of the partrmpant and all dependents covereci by the HRA.

(5) Reasonable procedures for coverage substantratron—(:) Substanﬂatron of individual hesith insurance coverage for the
plan year. The HRA must implement, and comply with, reasonable procedures to substantiate that participants and each
dependent covered by the HRA are, or will be, enrolled in individual health insurance coverage for the plan year (or for the
portion of the plan year the individual is covered by the HRA, if applicable}. The HRA may establish the date by which this
substantiation must be provided, but, in general, the date may be no later than the first day of the plan year. However, for a
participant who is not eligible to participate in the HRA on the first day of the plan year (or who becomes eligible fewer than 90
days prior fo the plan year or for whom the notice under paragraph {c}(6} of this section is required to be provided as set forth in
paragraph (cH{6)()){C} of this section), the HRA may establish the date by which this substantiation must be provided, but that
date may be no later than the date the HRA coverage begins. Similarly, for a participant who adds a new dependent during the
plan year, the HRA may establish the date by which this substantiation must be provided, but the date may be no later than the
date the HRA coverage for the new dependent begins; however, to the extent the dependent's coverage under the HRA is
effective retroactively, the HRA may establish a reasonable time by which this substantiation is required, but must require it be
provided before the HRA will reimburse any medical care expense for the newly added dependent. The reasonable procedures
an HRA may use to implement the substantiation requirement set forth i in this paragraph {c)E)H may mclude a requlrement that
a part;crpant subslantlate enroliment by providing elther o ; :

(A) A document from a th:rd party (for example the i issuer or an Exchange} showing that the participant and any
dependents covered by the HRA are, or will be, enrolled in individual health insurance coverage (for example, an insurance
card or an explanation of benefits document pertaining to the relevant time period or documentation from the Exchange '
showing that the mdwrdual has comp|eted the appltcatron and plan selection); or .

{B} An attestation by the participant stating that the participant and dependent(s) covered by the HRA are, or will be,
enrolled in individual health i msurance coverage the date coverage began or W|II begrn and the name of the provider of the
coverage. . _ . S

(i) Coverage substantiation with each request for reimbursement of medical care expenses. Following the initial
substantiation of coverage, with each new request for reimbursement of an incurred medical care expense for the same plan
year, the HRA may net reimburse a participant for any medical care expenses unless, prior to each reimbursement, the
participant substantiates that the individual on whose behalf medical care expenses are requested to be reimbursed continues
to be enrolled in individual health insurance coverage for the month during which the medical care expenses were incurred. The
HRA must implement, and comply with, reasonable procedures to satisfy this requirement. This substantiation may be in the

- form of a written attestation by the pamcapant which may ke -part of the form used to request reimbursement, or-a document
from a third parly (for example, a health insurance issuer) showing that the participant or the dependent if appilcable are or -
were enrokled in mdrvsdual health insurance coverage for the applrcabie month :

{ili) Reliance on substantratron. For purposes of this paragr_aph {c){ 5), an‘HRA may rely on the participant's documentation
or attestation unless the HRA, its plan spenser, or any other entity acting in an official capacity on behalf of the HRA has actual
knowledge that any individual covered by the HRA is not, or wil not be, enrolled in individual health msurance coverage for the
plan year (or applicable portion of the plan year) or the month, as applicable.

{6) Notice requiremeni—(i) Timing. The HRA must provide a written notice to each participant:

{A) At least 90 calendar days before the begmmng of each pEan year for any partrmpant who is not described in either
paragraph {CHE)(XB) or (C) of this section; :

(B) No later than the date on which the HRA may first take effect for the participant, for any participant whao is not eligible to
participate at the beginning of the plan year (or is not eligible to participate at the time the notice is provrded at least 90 calendar
days before the beginning of the plan year pursuant to paragraph {cY6 )(1)(A) of this section); or

(C} No later than the date on which the HRA may first take effect for the participant, for any participant who is employed by
an employer that is first established less than 120 days before the begrnnmg of the first plan year of the HRA; this paragraph {c)
(6)(I)(C) applies only with respect to the first plan year of the HRA. -

(i) Content. The notice must include all the information described in this paragraph (c){6)(ii) (and may include any
additional information that does not conflict with that information). To the extent that the Departments of the Treasury, Labor
and Health and Human Services provide model notice Ianguage for certaln elements of this required notice, HRAs are
permitted, but not required, to use the model !anguage .

(A) A description of the terms of the HRA, including the maximum dollar amount available for each participant (including the
seff-only HRA amount available for the plan year (or the maximum dollar amount available for the plan year if the HRA provides
for reimbursements up to a single dollar amount regardiess of whether a participant has self-only or other than self-only
coverage)), any rules regarding the proration of the maximum dollar amount applicable fo any participant (or dependent, if
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applicable) who is not eligible to participate in the HRA for the entire plan year, whether (and which of) the participant's
dependents are eligible for the HRA, a statement that there are different kinds of HRAs (including a qualified small employer
health reimbursement arrangement) and the HRA being offered is an individual coverage HRA, a statement that the HRA
requires the participant and any covered dependents to be enrolled in individual health insurance coverage (or Medicare Part A
and B or Medicare Part C, if applicable), a statement that the coverage in which the participant and any covered dependents
muist be enrolled cannot be short-term, limited-tluration insurance or consist solely of excepted benefits, a statement that
individual health insurance coverage in which the participant and any covered dependents are enrolied is not subject to the
Employee Retirement income Security Act if the conditions under §2510.3-1(1) of this chapter are satisfied, the date as of which
. coverage under the HRA may first become effective (both for participants whose coverage will become effective on the first day
of the plan year and for participants whose HRA coverage may become effective at a later date), the dates on which the HRA
plan year beglns and ends, and the dates on which the amounts newly made available under the HRA will be made available.

{B) A statement of the right of the participant to opt out of and waive future retmbureements from the HRA, as set forth
under paragraph (c)(4) of this seetlon

(C) A description of the potential availability of the premium tax credit i the participant opts out of and waives future
reimbursements from the HRA and the HRA is not affordable for one or more months under 26 CFR 1.36B- -2(c)(5), a statement
that even if the participant opts out of and waives future reimbursements from an HRA, the offer will prohibit the participant
(and, potentially, the participant's dependents) from receiving a premium tax credit for the participant's coverage (or the
dependent's coverage, if applicable) on an Exchange for any month that the HRA is affordable under 26 CFR 1.36B-2{(c){5), a
statemnent describing how the participant may find assistance with determining affordability, a statement that, if the participant is
a former employee the offer of the HRA does not render the participant (or the participant's dependents, if applicable} ineligible
for the premium {ax credit regardless of whether it is affordable under 26 CFR 1.36B-2{c}(5), and a statement that if the
participant or dependent is enrolied in Medlcare he or she is mellglbte for the premlum lax credit without regard to the offer or
acceptance of the HRA,;

(D} A statement that if the participant accepts the HRA, the participant may not claim a premium tax credit for the
pammpant‘s Exchange coverage for any month the HRA may be used to reimburse medical care expenses of the participant,
and a premium tax credit may not be claimed for the Exchange coverage of the participant's dependents for any month the
HRA may be used fo reimburse medlcal care expenses of the dependents _

{E} A statement that the participant must inform any Exchange to which the partncspant applies for advance payments of the
premium tax credit of the availability of the HRA,; the self-only HRA amount available for the HRA plan year {or the maximum
dellar amount available for the plan year if the HRA provides for reimbursements up to a single doilar amount regardiess of
whether a participant has self-only or other than self-only coverage} as set forth in the written notice in accordance with
paragraph (c}(B)(ii}{A) of this section; whether the HRA is also available to the participant's dependents and if so, which ones;
the date as of which coverage under the HRA may first become effective; the date on which the plan year begins and the date
on which it ends; and whether the par’ﬂc:pant is a current employee or former employee

(F) A siatement that the partlc:lpant shouid retam the written notlce because it may be needed o determme whether lhe
pamc:pant is allowed a premlum fax credit on the participant's individual income tax return,

(G} A statement that the HRA may not reimburse any medical care expense unless the substantiation requirement set forth
in paragraph (c}(5)(if} of this section is satisfied and a statement that the par!tclpant must also provide the substantiation
required by paragraph (c)(S)(l) of this section. .

(H) A statement that if the individual health insurance coverage (or coverage under Medicare Part A and B or Medicare
Part C) of a participant or dependent ceases, the HRA will not reimburse any medical care expenses that are incurred by the
participant or dependent, as applicable, after the coverage ceases, and a statement that the participant must inform the HRA if
the participant's or dependent's individual health insurance coverage (or coverage under Medicare Part A and B or Medicare
Part C) is cancelled or terminated retroactively and the date on which the cancellation or termination is effective.

{1) The contact information {including a phone number) for an individual or & group of individuals who participants may
contact in order fo receive additional information regarding the HRA. The pian sponsor may determine which mdlvndual or group
of mdlwduals is best sulted 1o be the speclf ed contact. . .

A statement of avallabllaty ofa specnal enroliment period fo enroEl in or chanhge individual health insurance coverage,
through or outside of an Exchange, for the partlmpant and any dependents who newly gam access to the HRA and are not .
alreedy covered by the HRA. -

{d) Classes of employees—(1) /i general. This paragraph {d) sets forth the rules for determining classes of employees.
Paragraph {d)}(2) of this section sets forth the specific classes of employees; paragraph (d)(3) of this section sets forth a
minimum class size requirement that applies in certain circumstances; paragraph (d}(4) of this section sets forth rules regarding
the definition of "ful-time employees,” “part-time employees,” and “seasonal employees”; paragraph (d)(5) of this section sets
forth a special rule for new hires; and paragraph (d){6) of this section addresses student premium reduction arrangements. For
purposes of this section, including determining classes under this paragraph (d), the employer is the common law employer and
is determined without regard to the rules under sections 414(b), (¢}, {m}, and (o) of the Code that would treat the commeon law
employer as a smgle employer with certain other entities. :
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(2} List of classes. Participants may be treated as belonging to a class of employees based on whether they are, or are not,
included in the classes described in this paragraph (d)(2). f the individual coverage HRA is offered to former employees, former
employees are considered to be in the same class in which they were included immediately before separation from service,
‘Before each plan year, a plan sponsor must determine for the plan year which classes of employees it intends to treat
separately and the definition of the relevant class(es) it will apply, to the extent these regulations permit a choice. After the
classes and the definitions of the classes are established for a plan year, a plan sponsor may not make changes lo the classes
of employees or the def nitions of those relevant classes with respect to that plan year. .

- (i) Full-time employees, defined at the election of the plan sponsor to mean either full-time employees under section 4980H
of the Code {and 26 CFR 54 4980H—1(a)(21 ) or empioyees who are not part—time employees (as descrlbed in 26 CFR 1.105-11
(L) (2)NHC));

* iy Part-time employees, defined at the election of the plan sponsor to mean either employees who are not full-time
employees under section 4880H of the Code {and under 26 CFR 54.4980H-1(a){21) {(which defines full-time employee)) or
employees who are parnt-time employees as described in 26 CFR 1. 105 11{c){2)(|u}(C) :

{iii) Employees who are paid on a salary basis;
(iv} Non-salaried employees (such.as, for example, hourly empioyees);
~. (v) Employees whose primary site of employment is in the same rating area as defined in 45 CFR 147.102(b);

(vi) Seasonal employees, defined at the election of the plan sponsor to mean seasonal employees as described in either
26 CFR 54.4980H-1(a}(38) or 26 CFR 1.105-11{c){2){iii){C);

(vii) Employees included in a unit of ermployees covered by a particular collective bargaining agreement (or an appropriate
related participation agreement) in which the pian sponsor parficipates (as described in 26 CFR 1.108-11{c)}{2)(iii}{D}};

(vm) Employees who have not satisfied a waiting period for coverage {if the waiting pertod complies with §2590.715-2708
of thls part);

' (Ex) Non-resident _aliens with no U.S.-based income {as described in 26 CFR 1.105-14H{cH2) (HINE));

{x} Employees who, under all the facts and circumstances, are employees of an entity that hired the employees for
temporary placement at an entity that is not the common faw employer of the employees and that is not treated as a single
_employer with the entity that hired the employees for temporary placement under section 41-4(b) {c), (m), or {0} of the Code; or

(x:) A group of participants described asa combmatton of two or more of the classes of employees set forth in paragraphs
{d )(2){ ) through (x) of thls sectlon

" {3) Minimum class size requrrementm(l) ln general If a class of employees is sub;ect o the minimum class size
requirement as set forth in this paragraph (d}{3), the class must consist of at least a minimum number of employees (as
described in paragraphs (d){3)(iii} and (iv} of this section), otherwise, the plan sponsor may not freat that class as a separate
class of employees. Paragraph (d){3){ii) of this section sets forth the circumstances in which the minimum class size
requirement applies to a class of employees, paragraph (d}(3)iii) of this section sets forth the rules for defermining the
applicable class size minimum, and paragraph (d)(3)(iv) of this section sets forth the rules for a plan sponsor 1o determine if it
safisfies the minimum class size reqmrement with respectto a class of employees :

(n} Circumstances in which minimum class size requirement applies—(A) The minimum class size requirement applies only
if a plan sponsor offers a traditional group health plan to cne or more classes of employees and offers an individual ooverage
HRA to one or more other classes of employees.

" (B) The minimum class size requirement does not apply to a class of employees offered a traditional group health plan or a
class of employees offered no coverage.

(C} The minimum class size requirement applies to a class of employees offered an individual coverage HRA if the class is
full-time employees, part-time employees, salaried employees, non-salaried employees, or employees whose primary site of
employment is in the same rating area (described in paragraph (d)}{(2)(), (ii), (iii}, (iv), or (v} of this section, respectively, and
referred to collectively as the applicable classes or individually as an applicable class), except that: .~

{7} In the case of the class of employees whose primary site of employment is in the same rating area (as described in
paragraph (d}(2)(v) of this section), the minimum class size requirement does not apply if the geographlc area defining the class
is a State or a combination of two or more entire States; and

(2} In the case of the classes of employees that are full-time employees and part-time employees {as described in
paragraphs (d}(2)(i) and (i) of this section, respectively), the minimum class size requirement applies only to those classes (and
the classes are only applicable classes) if the employees in one such class are offered a traditional group health plan while the
employees in the other such class are offered an individual coverage HRA. Insuch a case, the minirmum class size requirement
applies only to the class offered an individual coverage HRA. : :
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- (D) A class of employees offered an individual coverage HRA is also subject to the minimum class size requirement if the
class is a class of employees created by combining at least one of the applicable classes (as defined in paragraph (d)}(3)(i)(C)
of this section) with any other class, except that the minimum class size requirement shall not apply to a class that is the result
of a combination of one of the applicable classes and a class of employees who have not satisfied a waiting period (as
descnbed in paragraph (d}(2)(viii) of this section}.

- {iiiy Determination of the applicable class size minimum—(A) In general. The minimum number of employees that must be
in a class of employees that is subject to the minimum class size requirement (the applicable class size mmlmum) is determined
prior to the beginning of the plan year for each plan year of the individual coverage HRA and i is:

(1) 10, for an employer with fewer than 100 empioyees;

: (2) A number, rounded down to a whole number equal {010 percent of the total number of employees for an emptoyer
with 100 to 200 employees; and :

_ '(3)_ 20, for an employer with more than 200 employees.

" (B Determining employer size. For purposes of this paragraph (d}(3), the number of employees of an employer is
determined in advance of the plan year of the HRA based on ihe number of employees that the employer reasonably expects fo
employ on the flrst day of the plan year.

(w) Determmmg ifa c!ass satisfies the applicable class size minimum. For purposes of this paragraph (d)(3) whether a
class of employees satisfies the applicable class size minimum for a plan year of the individual coverage HRA is based on the
number of employees in the class offered the individual coverage HRA as of the first day of the plan year. Therefore, this
determination is not based on the number of employees that actually enroll in the individual coverage HRA, and this
determmatlon is not affected by changes in the number of employees in the class durmg the plan year.

(4) Consistency requirement. For any plan year, a ptan sponsor may define “full-time employee,” “part-time employee,” and
“seasonal employee” in accordance with the refevant provisions of sect:ons 105¢(h) or 4980H of the Code, as set forth in
paragraphs (d){2)(i), {ii), and (vi) of this section, if:

(i) To the extent applicable under the HRA for the plan year, each of the three classes of empioyees are defined in
accordance with section 105(h) of the Code or each of the three ciasses of employees are defmed in accordance wnth section
4980H of the Code for the plan year; and .

* (i) The HRA plan document sets forth the appllcable def nitlons prior to the begmmng of the plan year to which the
defi nmons will apply.

{5} Special rule for new hires—{i} In general. Noththstandmg paragraphs {c)(2) and (3) of this seciion & plan sponsor that
offers a traditional group health planto a class of employees may prospectively offer the employees in that class of employess
who are hired on or after a certain future date (the new hire date) an individual coverage HRA (with this group of employees
referred to as the new hire subclass), while continuing to offer employees in that class of employees who are hired before the
new hire date a traditional group health plan (with the rule set forth in this sentence referred to as the special rule for new hires).
For the new hire subclass, the individual coverage HRA must be offered on the same ferms to all participants within the
subclass, in accordance with paragraph (c}(3} of this section. In accordance with paragraph (¢){2} of this section, a plan
sponsar may not offer a choice between an individual coverage HRA or a traditional group health plan to any emplcyee in the
new hlre subclass or to any emp!oyee in the class who is not a member of the new hire subclass,

(iiy New hire date. A plan sponsor may set the new hire date for a class of employees prospectively as any date on or after
January 1, 2020. A plan sponsor may set different new hire dates prospectively for separate classes of employees.

(i) Discontinuation of use of special rule for new hires and muitiple applications of the special rule for new hires. A plan
sponsor may discontinue use of the special rule for new hires at any time for any class of employees. In that case, the new hire
subclass is no longer treated as a separate subclass of employees. in the event a plan sponsor applies the special rule for new
hires 1o a class of employees and later discontinues use of the rule to the class of employees, the plan sponsor may later apply
the rule if the application of the rule would be permitted under the rules for initial application of the special rule for new hires. If a
plan sponsor, in accordance with the requirements for the special rule for new hires, applies the rule to a class of employees
subsequent to any prior application and discentinuance of the rule to that class, the new hire date must be prospective.

{iv} Application of the minimum class size requirement under the special rule for new hires. The minimum class size
requirement set forth in paragraph (d)(3) of this section does not apply to the new hire subclass. However, if a plan sponsor
subdivides the new hire subclass subsequent to creating the new hire subclass, the minimum class size requirement set forth in
paragraph {d}3) of this section applies to any class of employees created by subdmdlng the new h|re subclass, if the minimum
class size reqmrement othenwse appiles o _ .

{6) Student employees offered student premium reduction arrangernents. For purposes of this section, if an institution of
higher education (as defined in the Higher Education Act of 1965) offers a student employee a student premium reduction
arrangement, the employee is not considered to be part of the class of employees to which the employee would otherwise
be]eng For the purpose of this paragraph (d)(6) and paragraph (f}(1} of this section, a student premium reduction arrangement
is defined as any program offered by an institution of higher education under which the cost of insured or seff-insured student
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health coverage is reduced for cerfain students through a credit, offset, reimbursement, stipend or similar arrangement. A
student employee offered a student premium reduction arrangement is also not counted for purposes of determining the
applicable cfass size minimum under paragraph (d)(3)(iii) of this section, If a student employee is not offered a student premium
reduction arrangement (including if the student employee is offered an individual coverage HRA instead), the student employee
is considered to be part of the class of employees to which the employee otherwise belongs and is counted for purposes of
determining the appiicable class size minimum under paragraph (d)(a)(m} of this section.

(e) Integration of Individual Coverage HRAs with Medicare—(1) General rule An mdlwcfual coverage HRA will be
considered {o be integrated with Medicare (and deemed to comply with PHS Act sections 2711 and 2713 and §2590.715-2711
{d){4) of this part), provided that the conditions of paragraph {(c) of this section are satisfied, subject to paragraph (e)(2) of this
section. Nothing in this section requires that a participant and his or her dependents all have the same type of coverage;
therefore, an individual coverage HRA may be integrated with Medicare for some individuals and with individual health
insurance coverage for athers, including, for example, a partlmpant enrolied in NEedlcare PartA and B or Part C and hts or her
dependents enrolied in individual health insurance coverage.

(2) Application of conditions in paragraph {c) of this section-(i} In general. Except as provided in paragraph (e}(2)(ii} of this
section, in-applying the conditions of paragraph (e} of this section with respect to integration with Medicare, a reference to
“individual health insurance coverage” is deemed fo refer to coverage under Medicare Part A and B or Part C. References in
this section to mtegratlon of an HRA with Medicare refer to integration of an individual coverage HRA with Medicare Part A and
Bor Part C. o .

(if) Excepfions. For purposes of the statement regarding ERISA under the notice content element under paragraph (c){8)(ii}
(A} of this section and the statement regarding the availability of a special enrollment period under the notice content element
under paragraph (c)(B)(ii)}{J) of this section, the term individual health insurance coverage means only individual health
insurance coverage and does not also mean coverage under Medicare Part A and B or Part C.

{f) Examples-(1) Examples regarding classes and the minimum class size requirement. The following examples illustrate
the provisions of paragraph (c)(3) of this section, taking into account the provisions of paragraphs (d)(1) through (4) and (d}(&)
of this section. In each example, fhe HRA is an individual coverage HRA that may reimburse any medical care expenses,
including premiums for mc!nndual health insurance coverage anditis assumed that no pammpants or dependents are Medicare
beneficiaries. .

{i} Exampfe 1: Collectively bargained employess offered traditional group health plan; non-collectively bargained employees offerad HRA—(A}
Facts. For 2020, Plan Spensor A offers its employees covered by & collective bargaining agreement a traditional group heatth plan (as required by the
collective bargaining agreement) and all other employees (non-collectively bargained employees) each an HRA on the same terms.

(B) Conclusion. The seme terms requirement of paragraph (c)(3) of this section is satisfied in this paragraph (f(1)()) (Example 7) because
collectively bargained and non-collectively bargained employees may be treated as different classes of employees, one of which may be offered a
traditional group heaith plan and the other of which may be offered an individual coverage HRA, and Plan Sponsor A offers the HRA on the same

_terms to all participanis who are non-collectively bargained employses. The minimum class size requirement does not apply to this paragraph (H{13()

(Example 1) even though Plan Sponsor A offers one class a traditional group health plan and one class the HRA because coilecuvely bargained and
non-collec!wely bargained employees are not appilcable classes that are sub,sect to the minimum class size requirement,

(if) Example 2: Coltectively bargained employees in one unit offered traditional group health plan and in another unit offered HRA-—(A) Facts. For
2020, Plan Sponsor B offers #ts employees covered by a collective bargaining agreement with Local 100 a traditional group health plan (as required by
the collective bargaining agreement), and its employees covered by a coltectwe bargammg agreement with Local 200 each an HRA on the same lerms
{as required by the collective barga:nlng agreement). .

(B} Conciusion. The same terms requirement of paragraph {c)(3) of this section is satisfied in this paragraph (R(1){il) (Example 2) because the
employees covered by the collective bargaining agreements with the two separate bargaining units (Local 100 and Locat 200) may be treated as two
different classes of employees and Plan Sponsor B offers an HRA on the same terms to the participants covered by the agreement with Local 200. The
minimum ¢lass size requirement does nof apply to this paragraph ()(1){i) (Example 2) even though Plan Sponsor B offers the Local 100 employees a
fraditional group health plan and the Local 260 emp|oyees an HRA because collecuvely bargamed employees are not apptzcabie classes that are
subject to the mlmmum class stze requ:rement

{ii§) Example 3. Employees in a waiting period offered no coverags; other empioyees offered an HRA-(A) Facts. For 2020, Plan Sponsor C offers
its employees who have completed a waiting period that complies with the requirements for waiting periods in §2560. 715-2708 of this part each an
HRA on the same terms and cioes not offer coverage to its employees whe have not completed the waiting period,

(B} Conclusion. The same ferms requirement of paragraph-(c}(3) of this section is satisfied in this paragraph {f{1){iii) (Example 3) because
employees who have completed a waiting period and employees who have not completed a waiting period may be {reated as different classes and
Pian Sponser C offers the HRA on the same terms to alf participants who have cempleted the waiting period. The minimum ¢lass size requirement
does not apply to this paragraph {f}(1)(il} (Exampie 3) because Plan Sponsor C does nol offer at feast one class of employees a traditional group
health plan and because the class of employees who have not completed a waiting period and the class of employees who have completed a waiting
period are not applicable classes that are subject 1o the minimum class size requirement.

{iv} Example 4: Employees in a waiting period offered an HRA; other employees offered a traditional group health plan—(A) Facts. For 2020, Plan
Sponsor D offers its employees who have completed a waiting period that complies with the requirements for waiting periods in §2500.715-2708 of this
part & traditional group health plan and offers its employees who have not completed the waiting period each an HRA, on the same terms.

(B) Conclusion. The same ferms requirement of paragraph (c)(3} of this section is satisfied in this paragraph {){1){iv) (Example 4) because
employess who have completed a waiting period and employees who have not completed a waiting period may be freated as different classes and
Plan Sponsor D offers an HRA on the same terms to all participants who have not completed the waiting peried. The minimum class size requirement
does not apply to this paragraph (f)(1){iv) (Example 4) even though Plan Sponsor D offers employees who have completed a waiting period a
traditional group heaith plan and employees who have not completed a waifing period an HRA because the class of employees who have not
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completed a waiting period is not an applicable class that is subject to the minimum class size requirement {ner is the class made up of employees
who have completed the waiting period). ’ . ) .

- {V} Example 5. Staffing firm employees temporarily placed with cusiomers offered an HRA; ofher employees offered & fraditional group health
plan—(A) Facts. Plan Sponsor E Is a staffing firm that places certain of its employees on temporary assignments with customers that are not the
common law employers of Plan Sponsor E's employees or treated as a single employer with Plan Sponsor E under section 414(b), {c}, (m), or {0) of
the Code (unrefated entities); other employees work in Plan Sponsor E's office managing the staffing business (non-temporary employees). For 2020,
Plan Sponsor E offers its employees who are on temporary assignments with customers each an HRA on the same terms. All other employees are
offered a fraditionaf group health plan. . . . R . :

- {B} Conclusion. The same terms requirement of paragraph (c)(3) of this section is satisfied in this paragraph (f)(1){v) (Example 5) because the
employees who are hired for temporary placement at an unrelated entity and non-femporary employees of Plan Sponsor E may be treated as different
classes of employees and Plan Sponsor E offers an HRA on the same terms to all participants temporarily placed with customers. The minimum class
size requirement does not apply to this paragraph (f(1)(v) (Example 5) even though Plan Sponsor E offers one class a fraditional group health plan
and one tlass the HRA because the class of employees hired for temporary placement is not an applicable class that is subject to the minimum class
size requirement (nor is the class made up of noen-emporary employees). ) . ' :

{vi} Exarnple &: Staffing firm employess lemporarily placed with customers in rating area 1 offered an HRA; other employees offered a traditional
group health plan-~(A) Facts. The facts are the same as in paragraph (§{1){v} of this section {Exampie 5), except that Plan Sponsor E has work sites
in rating area 1-and rating area 2, and it offers its 70 employees on temporary assignments with a work site in rating area 1 an HRA on the same
terms, Plan Sponsor E has 200 other employees in rating areas 1 and 2, including its non-temporary emplovees in rating areas 1 and 2 and ils
employees on temporary assignmenis with a work site in rating area 2, all of whom are offered a traditional group health pian.

{B} Conclusion. The same terms requirement of paragraph (c}(3} of this section is rot satisfied in this paragraph (f{{1){vi} {Example 6) because,
even though the employees who are temporarily placed with customers generally may be treated as employees of a different class, because Plan
Sponsor E is also using a rating area to identify the class offered the HRA (which is an applicable class for the minimum class size requirement} and is

“offering one class the HRA and another class the traditional group health plan, the minimum class size requirement applies to the class offered the
HRA, and the class offered the HRA fails to satisfy the minimum class size requirement. Because Plan Sponsor E employs 210 employees, the
applicable ciass size minimum is 20, and the HRA is offered 1o only 10 employees. ) :

(vii) Example 7: Employees in State 1 offered traditional group heaith plan; employees in State 2 offered HRA—(A) Facis. Plan Sponsor F
employs 45 employees whose work site is in State 1 and 7 employees whose primary site of employment is in State 2. For 2020, Plan Sponsor F offers
ifs 45 employees in State 1 a traditional group health plan, and each-of its 7 employees in State 2 an HRA on the same terms. o

(B) Conclusion. The same terms requirement of paragraph (c}(3) of this section is safisfied in this paragraph (H{1)(vii) (Example 7 because Plan
Sponsor F offers the HRA on the same terms fo all smployees with a work site in State 2 and that class is a permissible class under paragraph (d) of
this section. This is because employees whose work sites are in different rating areas may be considered different classes and a plan spensor may
create a class of employees by combining classes of employees, including by combining employees whose work site is In one rating area with
employees whaose work sile is in a different rating area, or by combining all empioyees whose waork site is in a state, The minimum class size
requirement does not apply to this paragraph (f)(1)(vi}) (Example 7) because the minimum class size requirement does not apply if the geographic area
defining a class of employees is 2 state or a combination of two or more entire siates. ‘ S ) a

- {vii)) Example 8: Fuil-fime seasonal employees offered HRA; all other full-time employees offered traditional group health plan; part-time
employees offered no coverage—(A) Facts. Plan Sponsor G employs 6 full-time seasonal employees, 75 full-ime employees who are not seasonal
employees, and 3 parttime employees. For 2020, Plan Sponsor G offers each of its 6 full-fime seasonal employees an HRA on the same terms, its 75

. Jui-time employees who are not seasonal employees a tradifional group heaith plan, and offers no coverage.to its.& part-time employees. . .. s

(B) Conciusion. The same terms requirement of paragraph (c}(3) of this section is satisfied in this paragraph (){1){viii} {Example 8) because full-
fime seasonal employees and full-time employees who are not seasonal employees may be considered different classes and Plar: Sponsor G offers
the HRA on the same terms to all full-time seasonal employees. The minimum class size requirement does not apply to the class offered the HRA in
this paragraph (f)(1)(vili) (Example 8) because part-time employees are not offered coverage and fullime employees are not an appticable class
subject to the minimum class size requirement if part-time employees are not offered coverage, =~ )

(ix) Example 9: Fuil-fime employees in rating area 1 offered traditional group health pian; full-time employees in rating area 2 offered MRA; pari-
time employees offered no coverage—{A} Facts. Plan Sponsor H employs 17 full-time employees and 10 part-ime employees whose work site is in
rating area 1 and 552 full-time employees whose work site is in rating area 2. For 2020, Plan Sponsor H affers its 17 fulltime employees in rating area
1 & fraditional greup health plan and each of its 552 full-time employess in rating area 2 an HRA on the same terms. Plan Sponsor H offers no
coverage fo its 10 part-time employees in rating area 1. Plan Sponsor H reasonably expects o employ 5569 employees on the first day of the HRA plan
year, - - . : i : . . : - e

(B) Conclusion. The same terms requirement of paragraph (c)(3) of this section is satisfied in this paragraph (f)(1)(ix) (Example §} because
employees whose work sites are in different rating areas may be considered different classes and Plan Sponsor H offers the HRA on the same terms
to all full-ime employees in rating area 2. The minimum class size requirement applies to the class offered the HRA in this paragraph (H{1){ix}
(Example 8) because the minimum class size requirement applies to a class based on a geographic arez unless the geographic area is a siate or a
combination of two or more entlire states. However, the minimum class size requirement applies only to the class offered the HRA, and Plan Sponsor H
offers the HRA to the 552 full-ime employees in rating area 2 on the first day of the plan year, satisfying the minimum class size requirement {because
the applicable class size minimum for Plan Sponsor His20). - - =~ - . o B '

‘(x) Example 10: Employees in rafing area 1 offered HRA; empioyees in rating area 2 offered traditional group heaith plan—(A} Facts. The facts are
the same as in paragraph (f)(1)(ix) of this seclion (Example 9) except that Plan Sponsor H offers its 17 fulltime employees in rating area 1 the HRA
ang offers its 552 full-time employeas in rating area 2 the traditional group health plan.

(B) Cenclusion. The same terms requirement of paragraph {c}(3} of this section is not satisfied in this paragraph (f(1)6¢ {Example 10) because,
even though employees whose work sites are in different rating areas generally may be considered different classes and Pian Sponsor H offers the
HRA on the same terms to all participants in rating area 1, the HRA fails to satisfy the minimum class size requirement. Specifically, the minimum class
size requirement applies to this paragraph (f)(1)(x) {Example 10) because the minimum class size requirement applies 1o a class based on a
geographic area unless the geographic area is a state or a combination of two or more entire states. Further, the applicable class size minimum for
Plan Sponsor H s 20 employees, and the HRA is only offered to the 17 full-time employees in rating area 1 on the first day of the HRA plan year,

{xl) Example 11: Employeses in State 1 and rating area 1 of State 2 offered HRA; employees in all other rating areas of State 2 offered traditional
group health plan—(A) Facts. For 2020, Plan Sponsor § offers an HRA on the same terms o & fofal of 200 employees it employs with work sites in
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State 1 and in rating area 1 of State 2. Plan Sponsor | offers a traditional group health plan te its 150 employees with work sites in other rating areas in
State 2. Plan Sponsorl reasonably expects tc employ 350 emplcyees an the first day of the HRA plan year.

(=] Conclusron The same terms requirement of paragraph (c){3) of this section is satisfied in this paragraph (f)(1)(d} (Example 11). Plan Sponsor
i may treat alil of the employees with a work site in State 1 and rating area 1 of State 2 as a class of employees because employees whose work sites
are in different rating areas may be considered different classes and a plan sponsor may create a class of employees by com bm:ng classes of
employees, including by combining emplayees whese work site is in one rating area with a class of employees whose work site is in a different rating
area. The minimum class size requirement applies to the class of employees offered the HRA (made up of employees in State 1 and in rating area tof
State 2} because the minimum class size requirement applies to a class based on a geographic area unless the geographic area is a state or a
combination of two or more entire states. In this case, the class is made up of a stale plus a rating area which is not the entire state, However, this
class satisfies the minimum class size requirement because the appllcable class size mirimum for Plan Sponsor lis 20, and Plan Spcnsm 1 offered the
HRA to 200 employees on the first day of the plan year.

(xu) Example 12: Salaried employees offered a raditional group health plan; hourly empioyees offered an HRA—(A) Facts. Plan Sponsor J has
163 salaried employees and 14 hourly employees. For 2020, Plan Sponsor J offers its 163 salaried employees a traditional group heaith plan and each
of its 14 hourly employees an HRA on the same terms. Plan Sponsor J reasonably expects to employ 177 employees on the first day of the HRA plan
year. . . A . . o

“{B) Conclusion. The same terms requirement of paragraph {c)(S} of this section is not satisfied in this paragraph {f)(1)(xii} {Example 12) because,
even though salanied and hourly employees generaily may be considered different classes and Plan Sponsor J offers the HRA on the same terms to all
haurly employees, the HRA fails to satisfy the minimum class size requirement. Specifically, the minimum class size requirement applies in this
paragraph {f}(1)(xi}) (Example 12} because employees who are paid on a salaried basis and employees who are not paid on a salaried basis are
applicable classes subject to the minimum cfass size requirement. Because Plan Sponsor J reasonably expects ta employ between 100 and 200
empioyees on the first day of the plan year, the applicable class size minimum is 10 percent, rounded down to a whole number. Ten percen€ of 177
{otal employees, rounded down to a whole number is 17, and the HRA is offered to only 14 hourly employees.

(xii)y Example 13: Pari-time empioyees and full-time employees offered different HRAS, no traditional group heaith plan offered—(A) Facts. Plan
Sponsor K has 50 full-ime employees and 7 part-time employees. For 2020, Plan Sponser K offers its 50 full-ime employees $2,000 each in an HRA
otherwise provided on the same terms and each of its 7 part-time employees $500 in an HRA otherw:se prowded on me same terms Plan Sponsor K
reasonably expects to employ 57 employees on the first day of the HRA plan year.

(B) Concilusion. The same terms requirement of paragraph (c){3) of this section s satisfied in this paragraph (){1){xiii} (Example 13) because full-
time employees and pani-time employees may be ireated as different classes and Plan Sponsor K offers an HRA on the same ferms to all the
participants in each class. The minimum class size requirement does not apply to either the full-time class or the part-time class because (although in
certain circumstances the minimum class size requirement applies to a class of full-time emptoyees and a class of part-time employees} Plan Sponsor
K does not offer any class of employees a traditional group health plan, and the minimum class size requirement applies only when among other
things, af least one class of employees is offered a tradatlonal group health plan while another class is offered an HRA. .

{xiv) Example 14. No employees offered an HRA—(A) Fac!s The facts are the same facts as in paragraph (){1)(xiii) of this section (Example 13),
except that Pian Sponsor K offers its full-time employees a tradmonal group heaith plan and does not offer any group health plan (either a fraditional
group health plan or an HRA) te its pari-time employees.

{B) Conciusion. The regulations set forth under this sectlon do not apply to Plan Sponsor K because Plan Sponsor K does not offer an lndlwdual
coverage HRA to any employee. .

‘as in paragraph (f}(1)(xm) of this section (Example 13), except that Plan Sponsor K offefs its full-time employees a éradmonal group health plan and
offers each of its part-time employees $500 i in an HRA and otherwise on the same terms.

(B) Conclusion. The same ierms requirement of paragraph (c)(3) of this section is not safisfied in this paragraph ({1)(xv) (Example 15} because,
even though the full-time employees and the part-time employees generally may be treated as different classes, in this paragraph ({1} xv) (Example
15), the minimum class size requirement applies {o the part-time employees, and it is not satisfied. Specifically, the minimum class size requirement
applies to the pari-time employees because that requirement applies to an applicable class offered an HRA when one class is offered a traditional
group health plan while another class is offered an HRA, and to the part-time and full-time employee ¢lasses when one of those classes is offered a
fraditional group health ptan while the other is offered an HRA. Bacause Plan Sponsor K reasonably expects 1o employ fewer than 100 employees on
the first day of the HRA plan year, the applicable class size mrmmum for Flan Sponsor Kis 10 employees, but Plan Sponsor K offered the HRA only to
iis 7 part-fime employees.

(xvi) Example 16: Safisfying minimum class size requirement based on employees offered HRA—~(A) Facts. Plan Sponsor L. employs 78 full:time
employees and 12 pari-time empleyees, For 2020, Plan Sponsor L offers its 78 full-time employees & traditional group health plan and each of its 12
part-limes employees an HRA on the same terms. Only 6 part-time employees enroll in the HRA Plan Spensor L reasonably expects to employ fewer
than 100 employees on the first day of the HRA plan year. - -

(B} Conclusion. The same terms requirement of paragraph (c)(3) of this section is satisfied in this paragraph (f}(1}(xvi) (Example 16) because full-
time employees and part-time employees may be treated as different classes, Plan Sponscr L offers an HRA on the same terms fo all the participants
in the part-time class, and the minimum class size requirement is satisfied. Specifically, whether a class of employees satisfies the applicable class
size minimum is determined as of the first day of the plan year based on the number of employees in a class that is offered an HRA, not on the number
of employees wha enroll in the HRA. The appllcable class size mmrmum for Plan Spcmsor Lis 10 employees and Plan Sponsor L offered the HRA 1o
its 12 part-lime employees.

{xvil) Example 17 Student employees offered student premium reduction arrangements and same terms requirement—{A) Facts. Plan Sponsor M
is an institution of higher education that offers each of its part-ime employees an HRA on the same terms, except that it offers its part-time employees
who are student employees a student premium reduction arrangemenl and the student prem:um feducﬂon arrangement provides different amounts to
different pari-time student employees. .

(B) Concilusion. The same terms requirement of paragraph (c}(3} of this section is satisfied in this paragraph {f){1){xvii) (Example 17) because Plan
Sponsor M offers the HRA on the same terms to its part-time smployses who are not students and because the part-time student employees offered a
student premium reduction arrangement {and their varying HRAS) are not faken info account as part-time employees for purpoases of determining
whether a ¢lass of employees is offered an HRA on the same terms.

(xiii) Examnple 18: Student employees offered student premium reduction arrangements and minimum class size requirerernt—(A) Facls. Plan
Sponsor N is an insfitution of higher education with 25 hourly employees. Plan Sponsor N offers 15 of its hourly employees, who are student
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. .employees a student premium reduction arrangement and it wants {o offer its other 10 hourly employees an HRA for 2022, Plan Sponsor N offers its
salaried employees a {raditienal group health plan. Plan Sponsor N reasonably expects to have 250 employees on the first day of the 2022 HRA plan
year, %5 of whrch will have offers of student premium reductron arrangements. .

{B) Conclus.'on. The same terms requirement of paragraph (c}(3} of this section is not satisfied in this paragraph {f)(1){xviti) (Example 18). The
minimum class size requirement will apply to the class of hourly employees to which Plan Sponsor N wants to offer the HRA because Plan Sponsor N
offers a class of employees a traditional group health plan and another class the HRA, and the minimum class size requirement generally applies to a
‘ciass of hourly employees offered an MRA. Plan Sponsor N's applicable class size minimum is 20 because Plan Sponsor N reasonably expects to
employ 235 employees on the first day of the plan year (250 employees minus 15 employees receiving a student premium reduction arangement).
Plan Spensar N may not offer the HRA to its hourly employees because the 10 employees offered the HRA as of the fIrSt day of the plan year does not
satrsfy the appimabie class size minimum. . . .

{2} Examples regardmg special rule for new hires. The following examples tllustrate the provisions of paragraph {c}H{3) of
this section, taking into account the provisions of paragraph (d) of this section, in particular the special rule for new hires under
paragraph (d}{5) of this section. In each example, the HRA is an individual coverage HRA that has a calendar year plan year
and may reimburse any medical care expenses, including premiums for individual heaEth msurance coverage. The examples
also assume that no participants or dependents are Medicare benef iciaries.

(I) Example 1: Application of special rule for new hires to all employees——{A} Facts. For 2021, Plan Sponsor A offers all employees a fraditional
group health plan, For 2022, Plan Sponsor A offers all employees hired on or after January 1, 2022, an HRA on the same ierms and continues to offer
the traditional group health plan to employeas hired before that date On the first day of the 2022 plan year, Plan SponsorA has 2 new hrres who are
offered the HRA :

{B} Conclusion. The same terms requuement of paragraph (c){3) of this section is satisfied in this paragraph (A{2)(i} {Example 1} because, under
the special rule for new hires in paragraph (d)(5) of this section, the employees newly hired on and after January 1, 2022, may be treated as a new hire
subclass, Plan Sponsor A offers the HRA on the same terms to all participants in the new hlre subclass, and lhe mimmum class size requrrement does
not epply to the new hire subclass.

{ii) Example 2: Application of special rule for new hires to full-time employees—(A) Facts. For 2021, Plan Sponsor B offers a traditional group
health plan to its full-time employees and does not offer any coverage fo its part-time employees. For 2022, Plan Sponsor B offers full-time employees
hired on or after January 1, 2022, an HRA on the same terms, continues to offer its full-time empiloyees hired before that date a traditional group health
plan, and continues to offer no coverage to ifs part-trme employees. On the first day oi the 2022 plan year, Plan Sponsor B has 2 new hire, full-time
employees who are offered the HRA.

{B) Cornclusion. The same ferms requirementi of paragraph (c}{(3) of this section: is satisfied in this paragraph (f)(2)(ii) {Example 2) because, under
the special rule for new hires in paragraph (d)(5) of this section, the full-time employees newly hired en and after January 1, 2022, may be treated as a
new hire subclass and Plan Sponsor B offers the HRA on the same terms 10 all pamcrpants in the new hlre suiaclass The mlmmum class size
requuemenl does not apply to the new hire subclass,

(iii) Example 3: Special rule for new hires impermissibly applied retroactwely—{A} Facts. For 2025, Pian Sponsor C offers a traditional group
health plan 1o its full-time employees. For 2028, Plan Sponsor C wants to offer an HRA to its full-time employees hired on and after January 1, 2023,
whrle continuing to offer a tradmonal group health plan fo its full-time employees hired befere January 1, 2023, .

(B) Conclusion. The spemal rule for new hires under paragraph {d){5} of this section does not apply in this paragraph {f(2){ihy (Exam,o.'a 3
..because the rufe must be applied prospectively. That is, Plan Sponsor G may net, in 2026, choose to apply the special rule for.new hires retroactive to
2023. If Plan Sponsor C were o offer an HRA in this way, it would fail to satisfy the conditions under paragraphs (£)(2) and (3) of this section because
the new hire subclass would not be treated as a subclass for purposes of applying those rules and, therefore, all lull-nme employses would be treated
as one class to which elther a traditional group heaEth plan or an HRA could be offered, but not both.

(iv) Example 4: Pemwssmle sacond app.’rcatron of the special rule for new hires to the same class of employees—{A) Facts. For 2021, Plan
Sponsor D offers alk of its full-time employees a fraditional group health pfan. For 2022, Plan Sponsor D applies the special rule for new hires and
offers an HRA on the same ferms to all émployees hired on and after January 1; 2022, and continues to offer 2 traditional group heaith plan to fulk-time
employees hired before that date. For 2025, Plan Sponsor D discontinues use of the speolal rute for new hires, and again offers alt full-time employees
a traditional group health pian. In 2030, Plan Sponsor D decides to apply the special rule for new hires to the full-time employee class again, offering
an HRA 1o all full-time employees hired on and after January 1, 2030, on the same terms, while continuing fo offer employees hrred before that date a
trad|t|onal group health plan. )

(B) Conclusion. Plan Sponsor D has permrssrbly applied the specral rule for new hrres andisin comphance with the requrremems of paragraphs
(c){(2) and (3} of this section. B ) o .

(v} Exampfe & Impermissible second appl.'catron of the special rule for new hires fo the same class of employees—{A)} Facts. The facts are the
same as in paragraph (f}(2)(iv) of this section {Example 4), except that for 2025, Plan Sponsor D discontinues use of the special rute for new hires by
offering ali fuli-time employees an HRA an the same terms, Further, for 2030, Plan Sponsor D wants o continue to offer an HRA on the same terms to
all full-time employees hrred before January 1, 2030, and to offer all full time employees hired or: or after January 1 2030 an HRA in a different
amount . . )

{B) Conclusion. Plan Sponsor D may not apply the special rule for new hires for 2030 1o the class of full-time empioyees belng offered an HRA
because the special rule for new hires may only be applied to a class that s being offered a traditional group health plan.

(vi} Example 6; New fuil-fime empioyees offered different HRAS in different rating areas—(A} Facts. Plan Sponser E has work sites in rating area
1, rating area 2, and rating area 3. For 2021, Plan Sponsor E offers its full-time employees & traditional group heaith plan. For 2022, Plan Sponsoer E
offers its futlk-time employees hired on or after January 1, 2022, in rating area 1 an HRA of $3,000, its fulltime employses hired on or after January 1,
2022, in rating area 2 an HRA of $5,000, and its full-time employees hired on or afler January 1, 2022, in rating area 3 an HRA of $7,000. Within each
class offered an HRA, Plan Spensar E offers the HRA on the same ferms, Plan Sponsor E offers ifs full-iime employees hired prior to January 1, 2022,
in each of those classes a traditional group health plan. On the first day of the 2022 plan year, there is ene new hire, full -time emp[oyee in ralmg area
1, three pew hire, full-lime employees in rating area 2, and 10 new hire-full-ime employees in raung aread.

(B} Conciusion. The same terms requirement of paragraph (c)(3} of this secticn is satisfied in this paragraph (f{{2){vi) (Example 6} because, under
the special rule for new hires in paragraph (d}{5) of this section, the full-time employees in each of the three rating areas newly hired on and after
January 1, 2022, may be treated as three new hire subclasses and Plan Sponsor E offers the HRA an the same terms to all pamclparzts in the new hire
subclasses Further, the minimusm class size requirement does not apply to the new hlre subclasses
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(vil) Example 7. New full-time employee class subdivided based on rating area—{A} Facts. Plan Sponsor F offers ifs full-ime employees hired on
of after January 1, 2022, an HRA on the same terms and it continues to offer its full-time employees hired before that date a {raditional group health
‘plan. Plan Sponsor F offers no coverage lo its part-time employees. For the 2025 plan year, Plan Sponsor F wants to subdivide the full-time new hire
subclass so that those whose work site is in rating area 1 will be offered the traditional group health pian and those whose work site is in rating area 2
wilt continue to receive the HRA. Plan Sponsor F reasonabiy expects to employ 219 employees on January 1, 2025, As of January 1, 2025, Plan
Sponsor F has 15 fuii»tlme empsoyees whose work site in in rating area 2 and who were hired between January 1, 2022, and January 1, 2025,

_ (B} Conclusion. The same terms requirement of paragraph {c)(3) of this section is not satisfied in this paragraph ((2){vii) (Example 7) because the
hew hire subclass hag been subdivided in a manner that is subject to the minimum class size requirement, and the class offered the HRA fails fo
satisfy the minimum class size requirement, Specifically, once the new hire subdiass is subdivided the general rules for applying the minimum class
size reqmrement apply to lhe employees offered the HRA in the new hire subclass. In this case, because the subdivision of the new hire full-ime
subclass is based on rating areas; a dlass based on rating areas is an applicable class subject to the minimum class size requirement; and the
employees ir one rating area are 1o be offered the HRA, while the employees In the other rating area are offered the traditional group health plan, the
minimum class size requirement would apply on and afler the date of the subdivision. Further, the minimum class size requirerent would not be
-satisfied, because the appllcabie dass SIze minimum for Plan Sponsoer F would be 20, and nn!y 15 empinyees in ratmg area 2 would be offered the
RRA . . .

(vm) Example 8: New full-time employee class subdivided based on state—(A) Facts. The facls are the same as in paragraph (F{2}(vii) of this
section (Example 7), except that for the 2025 plan year, Plan Sponsor F intends to subdivide the new hire, full-time class so that those in State 1 will be
offered the traditional group health plan and those in State 2 will each be offered an HRA on the same terms. :

" {B) Conclusion. The same terms nequtrement of paragraph {c}(3) of this section is satisfied in this paragraph (f}{2)(wu) (Example §) because even
though the new hire subclass has been subdivided, it has been subdlvsded in a manner that is not sub}ect {o the minimum class size requirement as
the subdawsmn is based on the entfire state. . : . .

{x) Example 9. New full-time employees and part-time empfoyees offered HRA—(A) Facts. In 2021, Plan Sponsor G offers its full-ime employees
a traditional group health pian and does not offer coverage fo ils pari-time employees. For the 2022 plan year, Plan Sponsor G offers its full-ime
empleyees hired on or after January 1, 2022, and all of its part-time employees, including those hired before January 1; 2022, and those hired on and
after January 1, , 2022, an HRA on the same terms and it continues to of‘fer its full-fime emp!oyees hired before January 1, 2022, a2 tradmonal group
health plan. o :

{B} Conclusion. The minimum class size reqwrement applies to the part-time employees offered the HRA in 2022 because the class is bemg
offered an HRA; the special rule for new hires does not apply {because this class was not previously offered & traditional group health plan} and so it is
not a new hire subclass exempt from the minimum class size requirement; another class of employees (that is, fultime hired before January 1, 2022)
are being offered a fraditional group health plan; and the pari-ime employee dass is generally an applicable classes that is subject to the minimum
class size requirement. However, because the full-time, new hire subclass is based on the speclal ruée for. new hires, the minimum class size
requirement does not apply to full-time new hires cffered an HRA in 2022, . . .

(g) Applicability date. This sect:on applles io plan years begmnmg on or after January 1, 2020.
[84 FR 22001, June 20, 2019] _

Mead assistance?
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§146.123 Special rule allowing integration of Health Reimbursement Arrangements {(HRAs) and other account-based
group health plans with individual health | insurance coverage and Medlcare and prohibiting discrimination in HRAs and
other account~based group health plans.

“{a) Scope. This section applies to health reimbﬁrsement arrangements (HRAs} and other account-based group health plans,
as defined in §147.126(d)}(6)(i} of this subchapter. For ease of reference, the term "HRA” is used in this section to include other
‘account-based group health plans For retated regu]atlons see 26 CFR 1.36B- 2(c)(3)(:) and (c)(S} 29 CFR 2510 3-1{1), and 45
CFR 155.420,

(b) Purpose, This section provides the conditions that an HRA must satisfy in order to be integrated with individual health
Jinsurance coverage for purposes of Public Health Service Act (PHS Act) sections 2711 and 2713 and §147.126(d)(4) of this
subchapter (referred to as an individual coverage HRA). This section also allows an individual coverage HRA to be integrated
with Medicare for purposes of PHS Act sections 2711 and 2713 and §147.126(d)(4) of this subchapter subject to the conditions
provided in this section {see paragraph (e) of this section). Some of the condltsons set forth in this section specifically relate fo
compliance with PHS Act sections 2711 and 2713 and some relate to the effect of having or being offered an individual coverage
HRA on eligibility for the premium tax credit under section 36B of the Internal Revenue Code (Code). In addition, this section
provides conditions that an individual coverage HRA must satisfy in order to comply with the nondiscrimination provisions in PHS
Act section 2705 and that are consistent with the provisions of the Patient Protection and Affordable Care Act, Public Law 111-
148 (124 Stat. 119 (2010)), and the Heaith Care and Education Reconciliation Act of 2010, Public Law 111-152 {124 Stat, 1029
{2010)), each as amended, that are designed to create a competitive individual market. These conditions are intended to prevent
an HRA plan sponsor from intentionally or unintentionally, directly or indirectly, steering any participants or dependents with
adverse health factors away from its traditional group health plan, if any, and toward individual health insurance coverage.

" (c) General rufe. An HRA will be considered to be integrated with individual health insurance coverage for purposes of PHS
Act sections 2711 and 2713 and §147.126(d)(4) of this subchapter and will not be considered to discriminate in viclation of PHS
Act section 2705 solely because it is infegrated with individual heafth insurance coverage, provided that the conditions of this
paragraph (c) are satisfied. See paragraph {e) of this section for how these conditions apply to an individual coverage HRA
integrated with Medicare. For purposes of this section, medical care expenses means medical care expenses as defined in
§147.126(d){B)ii) of this subchapter and Exchange means Exchange as deﬂned in §155.20 of this subchapter. :

(‘1} Enroliment in mdrwduai health insurance coverage--(i) In general. The HRA must require that the participant and any
dependent(s) are enrolled in.individual health insurance coverage that is subject to and complies with the requirements in PHS
Act sections 2711 {and §147.126(a)(2) of this subchapter} and PHS Act section 2713 (and §147.130(a)(1) of this subchapter), for
each month that the individual(s) are covered by the HRA. For purposes of this paragraph (¢}, all individual health insurance
coverage, except for individual health insurance coverage that consists solely of excepted benefits, is treated as being subject to
and complying with PHS Act sections 2711 and 2713, References fo individual health insurance coverage in this paragraph {c)
do not mclude mdlwdual hea]th msurance coverage that consists solely of excepted benefits. '

{u) Forfeiture. The HRA must provide that if any individual covered by the HRA ceases to be covered by individual health
insurance coverage, the HRA will not reimburse medical care expenses that are incurred by that individual after the individual
health insurance coverage ceases. In addition, if the participant and all dependents covered by the participant's HRA cease to be
covered by individual health insurance coverage, the participant must forfeit the HRA. In either case, the HRA must reimburse
medical care expenses incurred by the individual prior to the cessation of individual health insurance coverage to the extent the
medical care expenses are otherwise cavered by the HRA, but the HRA may limit the period to submit medical care expenses for
reimbursement to a reasonable specified time period. If a participant or dependent loses coverage under the HRA for a reason
other than cessation of individual health insurance coverage, COBRA and other continuation coverage requirements may apply.

{iiiy Grace periods and retroactive termination of individual health insurance coverage. In the event an individual is initially
enrolled in individual health insurance coverage and subsequently timely fails to pay premiums for the coverage, with the result
that the individual is in a grace period, the individual is considered to be enrolied in individual health insurance coverage for
purposes of this paragraph {c}(1) and the individual coverage HRA must reimburse medical care expenses incurred by the
individuat during that time period to the extent the medical care expenses are otherwise covered by the HRA. [f the individual
fails to pay the applicable premium(s) by the end of the grace period and the coverage is cancelled or terminated, including
retroactively, or if the individual health insurance coverage is cancelled or terminated retroactively for some other reason (for
example, a rescission}, an individual coverage HRA must require that a participant notify the HRA that coverage has been
cancelled or terminated and the date on which the cancellation or termination is effective. After the individual coverage HRA has
received the notice of cancellation or termination, the HRA may not reimburse medical care expenses incurred on and after the
date the individual health insurance coverage was cancelled or terminated, which is considered to be the date of fermination of
coverage under the HRA.

{2) No traditional group health plan may be offered to same participants. To the extent a plan sponsor offers any class of
employees (as defined in paragraph (d) of this section) an individual coverage HRA, the plan sponsor may not also offer a
traditional group health plan to the same class of employees, except as provided in paragraph (d)(5) of this section. For
purposes of this section, a traditional group health plan is any group health plan other than either an account-based group health
ptan or a group health plan that consists solely of excepted benefits. Therefore, a plan sponsor may not offer a choice between
an individual coverage HRA or a traditional group health plan to any participant or dependent.
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' (3) Samne terms requirement—(j) in general. I a plan sponsor offers an individual coverage HRA to a class of employees
described in paragraph (d) of this section, the HRA must be offered on the same terms to all partlcrpants within the class, except
as provrded in paragraphs (c)(3)(ii) through (vi} and (d){5) of this section. ;

(Ei) Carryover amounts, salary reduction arrangements, and transfer amounts, Amoun-is that are not used to reimburse
medical care expenses for any plan year that are made available to participants in later plan years are disregarded for purposes
of determining whether an HRA is offered on the same terms, provided that the method for determining whether participants
have access to unused amounts in future years, and the methodology and formula for determining the amounts of unused funds
which they may access in future years, is the same for all participants in a class of employees. In addition, the abifity to pay the
pertion of the premium for individual health insurance coverage that is not covered by the HRA, if any, by using a satary
reduction arrangement under section 125 of the Code is considered to be a term of the HRA for purposes of this paragraph (c)
(3). Therefore, an HRA is not provided on the same terms unless the salary reduction arrangement, if made available to any
participant in a class of employees, is made available on the same terms to ali participants (other than former employees, as
defined in paragraph (c){3)(iv) of this section) in the class of employees. Further, to the extent that a participant in an individual
coverage HRA was previously covered by another HRA and the current individual coverage HRA makes available amounts that
were not used to reimburse medical care expenses under the prior HRA (transferred amounts), the transferred amounts are
disregarded for purposes of determining whether the HRA is offered on the same terms, provided that if the HRA makes
available transferred amounts it does 0 on the same terms for all participants in the class of employees

{iif) Penﬂrtted variation. An HRA does not fail to be provided on the same terms solely because the maximum dollar amount
made available to participants in a class of employees to reimburse medical care expenses for any plan year increases in
accordance with paragraph (c){3)(rrr)(A) or( B) of this section. . )

{A) Variation due to number of dependents An HRA does not fail to be provrded on the same terms to partrcrpants in a class
of employees solely because the maximum dollar amount made available to those participants to reimburse medical care
expenses for any plan year increases as the number of the participant's dependents who are covered under the HRA increases,
so long as the same maximum dollar amount attributable to the increase in family size is. made evarlabfe fo aII participants in that
clasgs of employees with the same number of dependents covered by the HRA. ~

(B) Yariation due fo age. An HRA does not fail to be provided on the same terms to partrcrpants in a class of employees
solely because the maximum dollar amount made available under the terms of the HRA to those participants to reimburse
medical care expenses for any plan year increases as the age of the participant increases, 56 long as the requirements in
paragraphs {c}{3){ii{B){ 1) and (2) of this section-are satisfied. For the purpose of this paragraph (c)(3)(iii)(B}, the pian sponsor
may determine the age of the participant using any reasonable method for a plan year, so long as the plan sponsor determines
each participant's age for the purpose of this paragraph (c)(3)(iii}{B} using the same method for all par’ecrpants in the class of
employees for the plan year and the method is determined prior fo the ptan year

(7} The same maximum dollar amount attributable to the increase in age is made availzble to ail partrcrpants who are the
~5AME Age. - : : o T

(2) The maxirmum dollar amount made available to the pldest pamcrpant(s) is not more than three times the maximum dol!ar
amount made avaliable to the youngest partrc;pant(s) .

(rv) Former empfoyees An HRA does not fail to be treated as provrded on the same terms rf the plan sponsor offers the
HRA to some, but not all, former employees within a class of employees. However, if a plan sponsor offers the HRA to one or
mare former employees within a class of employees, the HRA must be offered to the former employee(s) on the same terms as
to all other employees within the class, except as provided in paragraph {c}{(3)(ii} of this section. For purposes of thrs section, a
former employee is an employee who is no longer performing services for the employer

{v) New employess or new dependents. Fora partrc_:;pant whose coverage under the HRA becomes effective later than the
first day of the plan year, the HRA does not fail to be treated as being provided on the same terms to the participant if the
‘maximurm dollar amount made available to the participant either is the same as the maximum dollar amount made available to
participants in the participant's class of employees whose coverage became effective as of the first day of the plan year, or is
pro-rated consistent with the porticm of the plan year.in which the participant is coverad by the HRA. Similarly, if the HRA
provides for variation in the maximum amount made available fo participants in a class of employees based on the number of a
parficipant’s dependents coverad by the HRA, and the. number of a participant's dependents covered by the HRA changes during
a plan year (either i mcreasrng or decreasing), the HRA does not fail to be freated as being provided on the same terms to the
participant if the maximum dellar amount made available to the participant either is the same as the maximum dollar amount
rnade available to participants in the participant's class of employees who had the same number of dependents coverad by the
HRA on the first day of the plan year or is pro-rated for the remainder of the plan year after the change in the number of the
participant’s dependents covered by the HRA consistent with the portion of the plan year in which that number of dependents are
covered by the HRA. The method the HRA uses to determine amounts made available for participants whose coverage under
the HRA is effective later than the first day of the plan year or who have changes in the number of dependents covered by the
HRA during a plan year must be the same for all parﬁrcrpants in the class of employees and the method must be determined prior
to the beginning of the plan year.

{vi) HSA-compatible HRAs. An HRA does not fail to be treated as provided on the same terms if the plan sponsor offers

participants in a class of employees a choice between an HSA-compatible individual coverage HRA and an individual coverage
HRA that is not HSA compatible, provided both types of HRAs are offered to all particip_ants in the class of employees on the
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same terms. For the purpose of this paragraph {¢)(3}{vi}, an HSA-compatible individual coverage HRA is an individual coverage
HRA that is limited in accordance with applicable guidance under section 223 of the Code such that an individual covered by
such an HRA is not disqualified from being an eligible individual under section 223 of the Code.

{vii) Examples. The following examples illustrate the provisions of this paragraph (c)(3), without taking into account the
provisians of paragraph (d} of this section. in each example, the HRA is an individual coverage HRA that has a calendar year
plan year and may reimburse any medical care expenses, including premiums for individual health insurance coverage (except
as provided in.paragraph (c){3)(vii}{E} of this section (Example 5)). Further, in each example, assume the HRA is offered on the
same terms, except as otherwise specified in the example and that no participants or dependents are Medicare beneficiaries.

(A) Example 1: Carryaver amounts permifted-~(1) Facts. For 2020 and again for 2021, Plan Sponscr A offers all employees $7,000 each inan
HRA, and the HRA provides that amounts that are unused at the end of a plan year may be carried over fo the next plan year, with no restrictions on the
use of the camryover amounts compared {0 the use of newly available amounts. At the end of 2020, some employees have used all of the funds in thelr
HRAs, while other empioyees have balances remaining that range from $500 to $1,750 that are carried over to 2021 for those employees.

{2} Cenciusion. The same terms requirement of this paragraph (c)(3) is safisfied in this paragraph (c}(3}(vii)(A) (Example 1) for 2020 because Plan
Sponsor A offers all smployees the same amount, $7,000, in an HRA for that year, The same terms requirement is also satisfied for 2021 because Plan
Sponsor. A again offers all employees the same amount for that year, and the carryover amounts that some employees have are disregarded in applylng
the same terms requirement because the amount of the camyoyer for each employee (lhat employee s balance} and each employee 'S ACCess 1o the
carryover amounts is based on the same terme .

" (B} Example 2: Empicyees hired after the first day of the pian year—(1) Facts, For 2020, Plan Sponsor B offers all employees employed on January
1, 2020, $7,000 each in an HRA for the plan vear. Employees hired after January 1, 2020, are eligible to enroll in the HRA with an effective date of the
first day of the month following their date of hire, as long as they have enrolfed in individual health insurance coverage effective on or before that date,
and the amount offered to these employees is pro-raied based on the number of months remaining in the plan year, including {he month which includes
their. coverage effectwe date.

{2) Conclusion. The same terms requirement of this paragraph (c)(3) is satisfied in this paragraph (c}{3}(vii}(B) (Example 2} for 2020 because Plan
Sponsor B offers all employees employed con the first day of the plan year the same amount, $7,000, in an HRA for that plan year and all employees
hlred af%er January 1, 2020, a pro-rata amount based en the portion of the plan year during which they are enrollecl in the HRA. .

{C) Example 3: HRA amounts offered vary based on number of dependenls—-(?) Facts. For 2020, Plan Sponeor C offers its employees the
following amounts in an HRA: $1,500, if the employee is the only individual covered by the HRA; $3,500, if the employee and one dependent are
covered by the HRA; and $5,000, if the employee and mere than one dependent are covered by the HRA

(2) Conclusion, The same terms requarement of this paragraph (c){(3) is satisfied in this paragraph (c}(3}(vii)(C) (Example 3) because paragraph (c)
{3){iii}{A} of this section allows the maximum doltar amount made available in an HRA te increase as the number of the participant's dependents covered
by the HRA increases and Plan Sponsor C makes the same amount avaliabie to each employee wnh %he same number of dependents covered by the
HRA, .

(D} Example 4. HRA amounts offered vary based on increases in employees’ ages—(T) Facts. For 2020, Plan Sponsor D offers ifs employees the
following amounts in an HRA: $1,000 each for empioyees age 2510 35; $2 000 each for empioyees age 36 to 45 $2 500 eacb for empioyees age 46 to
- 55, and $4,000 each for employees over age 55, )

(2) Conclusion. The samé terms requ%rement of this paragraph (CH3) is not satlsf;ect In'this paragrap?l (CHBYviX D) (Example 4) becalise the ferms
of the HRA provide the oldest participants (those over age 55) with more than three times the amounl made avallable to the youngest participants (those
ages 25 to 35) in wolauon of paragraph {c}3)EHB)X2) of this section.

(E) Example 5. Application of same ferms requirement to premium only HRA—(1) Facts. For 2020, Plan Sponsor E offers its employees an HRA
that reimburses only premiums for individual health insurance coverage, up to $10,000 for the year, Employee A enrolls in individual health insurance
coverage with a $5,000 premium for the year and is reimbursed $5,000 from the HRA. Employee B enrclis in individual health insurance coverage with
an $8,000 premium for the year and is relmbursed $8,000 from the HRA .

(2) [Reserved]

Conciusion. The same terms requirement of this paragraph (c){3) is satisfied in this paragraph {€)(3)(vi)}(E) (Example 5) because Plan Sponsor E
offers the HRA en the same terms to all employees, netwithstanding that some employees receive a greater amount of re:mbursement than others
baseol on the cost of the individual health insurance coverage seiectecl by the employee

{4) Opt out. Under the terms of the HRA, a participant who is otherwise eligible for coverage must be permitted to opt out of
and waive fifure reimbursements on behalf of the participant and all dependents eligible for the HRA from the HRA once, and
only once, with respect to each plan year. The HRA may esiablish timeframes for enroliment in (and opting out of) the HRA but,
in general, the opporiunity to opt cut must be provided in advance of the first day of the plan year. For participants who become
eligible to participate in the HRA on a date other than the first day of the plan year (or who become eligible fewer than 90 days
prior to the plan year or for whom the notice under paragraph (c}{6) of this section is required to be provided as set forth in
paragraph (c){6)(i)(C) of this section}, or for a dependent who newly becomes eligible during the plan year, this opportunity must
be provided during the applicable HRA enroliment period(s) established by the HRA for these individuals. Further, under the
terms of the HRA, upon termination of employment, for a participant who is covered by the MRA, either the remaining amounts in
the HRA must be forfeited or the participant must be permitted to permanently opt out of and waive future reimbursements from
the HRA on behaif of the participant and all dependents covered by the HRA,

(5) Reasonable procedures for coverege substantrationw(t) Substantiation of individual health insurance coverage for the
plan year. The HRA must implement, and comply with, reasonable procedures to substantiate that participants and each
dependent covered by the HRA are, or will be, enrolled in individual health insurance coverage for the plan year {or for the
portion of the plan year the individual is covered by the HRA, if applicable}. The HRA may establish the date by which this
substantiation must be provided, but, in general, the date may be no later than the first day of the plan year, However, for a
participant who is not eligible fo participate in the HRA on the first day of the plan year (or who becomes eligible fewer than 90
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days prior to the plan year or for whom the notice under paragraph (c)(6) of this section is required to be provided as set forth in
paragraph {c}(6)(i}(C} of this section), the HRA may establish the date by which this substantiation must be provided, but that
date may be no later than the date the HRA coverage begins. Similarly, for a participant who adds a new dependent during the
plan year, the HRA may establish the date by which this substantiation must be provided, but the date may be na later than the
date the HRA coverage for the new dependent begins; however, fo the extent the dependent's coverage under the HRA is
effective retroactively, the HRA may establish a reasocnable time by which this substantiation is required, but must require it be
provided before the HRA will reimburse any medical care expense for the newly added dependent. The reascnable procedures

. an HRA may use to implement the substantiation requirement set forth in this paragraph {cj(5)(i) may include a requirement that
a participant substantiate enroliment by providing either: ' o L s e

- {A) A document from a third party (for example, the issuer or an Exchange) showing that the participant and any dependents
covered by the HRA are, or will be, enrolled in individual health insurance coverage {for example, an insurance card or an
explanation of benefits document pertaining to the refevant time period or documentation from the Exchange showing that the
individual has completed the application-and plan selection); or n A _
{B) An attestation by the participant stating that the participant and dependent(s) covered by the HRA are, or will be,
-enrofled in individual health insurance coverage, the date coverage began or will begin, and the name of the provider of the
coverage, . . : o A o . : . :

(i} Coverage substantiation with each request for reimbursement of medical care expenses. Following the initial
substantiation of coverage, with each new reguest for reimbursement of an incurred medical care expense for the same plan
year, the HRA may not reimburse a participant for any medical care expenses unless, prior to each reimbursement, the
participant substantiates that the individual on whose behalf medical care expenses are requested to be reimbursed continues to
be enrolled in individual health insurance coverage for the month during which the medical care expenses were incurred. The
HRA must implement, and comply with, reasonable procedures to satisfy this requirement. This substantiation may be in the
form of & written attestation by the participant, which may be part of the form used to request reimbursement, or a document
from a third party (for exampie, a health insurance issuer) showing that the participant or the dependent, if applicable, are or
were enrolied in individual health insurance coverage for the applicable month, S B .

{iit) Reliance on substantiafion. For purpeses of this paragraph (c)(5), an HRA may rely on the participant's documentation or
_ attestation unless the HRA, its plan sponsor, or any other entity acting in an official capacity on behalf of the HRA has actual
-knowledge that any individual covered by the HRA, is not, or will not be, enrolled in individual health-insurance coverage for the

plan year (or applicable partion of the plan year} or the manth, as applicable.

' - (6} Notice requirement—(i) Timing. The HRA must provide a written notice to each participant: .

’ (A) At least 90 calendar days before the beginning of each plan year for any participant who is not described in either
paragraph (c)(6)(i)}(B) or (C) of this section; : s . R I :
~ {B) No later than the date on which the HRA may first take effect for the participant, for any participant who is not eligible to
participate at the beginning of the plan year {or is not eligible fo participate at the time the notice is provided at least 80 calendar

days before the beginning of the plan year pursuant to paragraph (c)(6)((}(A) of this section); or

"(C) No later than the date on which the HRA may first take effect for the participant, for any participant who is employed by
an employer that is first established less than 120 days before the beginning of the first plan year of the HRA,; this paragraph (¢)
{B)((}{C) applies only with respect to the first plan year of the HRA. Lo : : R o

(iiy Content. The notice must include all the information described in this paragraph (c)(6){#) (and may include any additional
information that does not conflict with that informatien). To the extent that the Depariments of the Treasury, Labar and Health
and Hurman Services provide model notice language for certain elements of this required notice, HRAs are permitted, but not
required, fo use the model language. - ' : o - - I S '

(A) A description of the terms of the HRA, including the maximum dollar amount available for each participant {including the
self-only HRA amount available for the plan year (or the maximum doliar ameunt avaitable for the plan year i the HRA provides
for reimbursements up to a single dollar amount regardless of whether a participant has self-only or other than self-only
coverage)), any rules regarding the proration of the maxirmum dollar amount applicable to any participant (or depsndent, if
applicable} who is not eligible to participate in the HRA for the entire plan year, whether {and which of) the participant's
dependents are eligible for the HRA, a statement that there are different kinds of HRAs {including a qualified small employer
health reimbursement arrangement} and the HRA being offered is an individual coverage HRA, a statement that the HRA
requires the parlicipant and any covered dependents to be enrolled in individual health insurance coverage (or Medicare Part A
and B or Medicare Part C, if applicable}, a statement that the coverage in which the participant and any coverad dependents
must be enrolled cannot be shori-term, limited-duration insurance or consist solely of excepted benefits, if the HRA is subject to
the Employee Retirement income Security Act (ERISA), a statement that individual health insurance coverage in which the
participant and any covered dependents are enrolled is not subject to ERISA, if the conditions under 29 CFR 2510.3-1(D) are
satisfied, the date as of which coverage under the HRA may first become effective {both for participants whose coverage will
become effective on the first day of the plan year and for participants whose HRA coverage may become effective at a later
date), the dates on which the HRA plan year begins and ends, and the dates on which the amounts newly made available under
the HRA will be made available. : . ) o : i
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(B) A statement of the right of the pamclpant to opt out of and waive future relrnbursements from the HRA, as set forth, under
paragraph {c}4}) of thls section.

(C} A description of the potent;al avallabslity of the premium tax credit if the participant opts out of and waives future
reimbursements from the HRA and the HRA is not affordable for one or more months under 26 CFR 1.36B-2(c)(5), a statement
that even if the pariicipant opts out of and waives future reimbursements from an HRA, the offer will prohibit the participant (and,
potentially, the participant's dependents) from receiving a premium tax credit for the participant's coverage (or the dependent's
coverage, if applicable) on an Exchange for any month that the HRA is affordable under 26 CFR 1.36B-2(c)(5), a statement
describing how the participant may find assistance with determining affordability, a statement that, if the participant is a former
employee, the offer of the HRA does not render the participant {or the participant's dependents, if applicable} ineligible for the
premium tax credit regardless of whether it is affordable under 28 CFR 1.36B-2(c)(5), and a statement that if the participant or
dependent is enrolled in Medicare, he or she is mellglbie for the premlum tax credtt wathout regard to the offer or acceptance of
the HRA : . .

(D) A statement that if the participant accepts the HRA, the participant may not claim a premium tax credit for the
participant's Exchange coverage for any month the HRA may be used to reimburse medical care expenses of the participant,
and a premiurn tax credit may not be claimed for the Exchange coverage of the partlmpants dependents for any month the HRA
may be used fo reimburse medical care expenses of the dependents

(E) A statement that the participant must inform any Exchange to which the participant applies for advance payments of the
premium tax credit of the availability of the HRA, the self-only HRA amount available for the HRA plan year (or the maximum
dollar amount available for the plan-year if the HRA provides for reimbursements up to a single dollar amount regardless of
whether a participant has self-only or other than self-only coverage) as set forth in the written notice in accordance with
paragraph {c}(6)(ii}{A) of this section; whether the HRA is also available to the participant's dependents and if so, which ones; the
date as of which caverage under the HRA may first become effective; the date on which the plan year beglns and the date on
which st ends and whether the part:mpant is a current employee or former employee. .

{(FYA statemem that the participant should retain the written notice because it may be needed to determlne whether the
participant is allowed a premium fax credit on the participant's individual income tax return.

{G) A statement that the HRA may not reimburse any medical care expense unfess the substantiation requirement set forth
in paragraph (c)(5){ii) of this section is satisfied and a staternent that the partsmpant muyst also prov:de the substantiation requ;red
by paragraph (c}(5)() ef thls section. . .

- {H) A statement that if the and:wdual health insurance coverage (or coverage under Medicare Part A and B or Medicare Part
C) of a participant or dependent ceases, the HRA will not reimburse any medical care expenses that are incurred by the
paticipant or dependent, as applicable, after the coverage ceases, and a statement that the padicipant must inform the HRA if
the participant's or dependent's individual health insurance coverage (or coverage under Medicare Part A and B or Medicare
. Part C} is cancelled or terminated retroactively and the date on which the cancellation or termination is effective.

{I) The contact information (including & phone number) for an individual or a group of individuals who participants may
contact in order to receive additional information regarding the HRA. The plan sponsor may determine which :ncElwdual or graup
of individuals is best suited to be the specified contact.

(J} A statement of availability of a special enroliment period to enrcll in or change individual health insurance coverage,
through or outside of an Exchange, for the par‘llmpant and any dependents who newly gain access to the HRA and are not
already covered by the HRA. _ '

{d) Classes of employees—(1) In general. This paragraph (d) sets forth the rules for determining classes of employees.
Paragraph (d){2) of this section sets forth the specific classes of employees; paragraph {d)(3) of this section sets forth a
minimum class size requirement that applies in certain circumstances; paragraph (d)(4} of this section sets forth rules regarding
the definifion of "full-time employees,” "parf-time employees,” and “seasonal employees”; paragraph (d)(5) of this section sets
forth a special rule for new hires; and paragraph (d){(6) of this section addresses student premium reduction arrangements. For
purposes of this section, including determining classes under this paragraph {d), the employer is the commeon law employer and
is determined witholt regard to the rules under sections 414(b), (¢), (m), and {0} cf the Code that would treat the common law
employer as a s:ngle employer.with certain other entities.

(2) List of classes. Participants may be treated as belonging to a class of employees based on whether they are, or are not,
included in the classes described in this paragraph (d)(2). If the individual coverage HRA is offered to former employees, former
employees are considered to be in the same class in which they were included immediately before separation from service.
Before each plan year, a plan sponsor must determine for the plan year which classes of employees it intends to treat separately
and the definition of the relevant class{es) it will apply, to the extent these regulations permit a choice. After the classes and the
definitions of the classes are established for a plan year, a plan sponsor may not make changes fo the classes of employees or
the deﬂnmons of those relevant classes with respect fo that plan year.

(i} Ful-time employees, defined at the election of the plan sponsor to mean either full-time employees under section 4980H
of the Code (and 26 CFR 54.498CH-1(a)}(21)) or employees whe are not part-time employees (as described in 26 CFR 1.105-11

(CH2)(HHCY);
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{ii) Part-time employees, defined at the election of the plan sponsor to mean either employees who are not full-time
employees under section 4980H of the Code (and under 26 CFR 54.4980H-1(a)(21) (which defines full-time employee)) or
employees who are part-time employees as described in 26 CFR 1.105-11(c){2)(ii)(C); '

(i) Employees who are paid on a salary basis;
{iv} Non-salaried employees (such as, for example, hourly employees);
{v) Employees whose primary site of employment is in the same rating area as defined in §147.102(b} of this subchapter;

{vi) Seasonal employees, defined at the election of the plan sponsor o mean seasonal employees as described in either 26
CFR 54.4880H-1(a}{38) or 26 CFR 1.105-11(c){2)(ii)(CY,

{vii} Employees included in a unit of employees covered by a particular collective bargaining agreement (or an appropriate
related participation agreement) in which the plan sponsor participates (as described in 26 CFR 1.105-11{c}{2)(iii)}{D));

(viiiy Employees who have not satisfied a waiting period for coverage (if the waiting period complies with §147.116 of this
subchapter); : ’

{ix)} Nan-resident aliens with no U.S.-based income (as described in 26 CFR 1.105-11(c){2)(iti}(E));

{x) Employees who, under ali the facts and circumstances, are employees of an entity that hired the employees for
temporary placement at an entity that is not the common law employer of the employees and that is not treated as a single
employer with the entity that hired the employees for temporary placement under section 414(b), {c}, {m), or (o} of the Code; or

{xi) A group of participants described as a combination of twe or more of the classes of employees set forth in paragraphs
{d}(2)(} through (x) of this section. ' '

(3) Minimum class size requirement—(i} In general. If a class of employees is subject to the minimum class size requirement
as set forth in this paragraph (d}(3), the class must consist of at least a minimum number of employees (as described in
paragraphs (d)(3){ii}) and {iv} of this section), otherwise, the plan sponsor may not treat that class as a separate class of
employees. Paragraph (d}(3)(ii) of this section sets forth the circumstances in which the minimum class size requirement applies
to a class of employees, paragraph (d)(3)(iii) of this section sets forth the rules for determining the applicable class size
minimum, and paragraph (d)}{3)(iv) of this section sets forth the rules for a plan sponsor to determine if it satisfies the minimum
class size requirement with respect to a class of employees. R S : R :

{ii) Circumslances in which minimum class size requirement applies—(A) The minimum class size requirement applies only
if a plan sponsor offers a traditional group health plan te one or more ciasses of employees and offers an individual coverage
HRA to one or more other classes of employees. ' ' '

(B} The minimum class size requirement does not apply to a class of employees offered a traditional group health plan or a
class of employees offered no coverage. . e : o '

(C) The minimum class size requirement applies 1o a class of employees offered an individual coverage HRA if the class is
full-time employees, part-time employess, salaried employees, non-salaried employees, or employees whose primaty site of
employment is in the same rating area (described in paragraph {d)(2)(1. (i), (iii), {iv), or {v) of this section, respectively, and
referred to collectively as the applicable classes or individually as an applicable class), except that: '

(7} In the case of the class of employees whose primary site of employment is in the same rating area (as described in
paragraph (d)(2)(v) of this section), the minimum class size requirement does not apply if the geographic area defining the class
is & State or a co_mbination_ of two or more entire States; and - o : ’ : :

{2) In the case of the classes of employees that are full-fime employees and pari-time employees (as described in
paragraphs (d){2}(i) and (ii) of this section, respectively), the minimum class size requirement applies only to those classes {and
the classes are only applicable classes) if the employees in one such class are offered a {raditional group health plan while the
employees in the other such class are offered an individual coverage HRA. In such a case, the minimum class size requirement
applies only to the class offered an individual coverage HRA. - o ' C ' '

{D) A class of employees offered an individual coverage HRA is also subject to the minimum class size requirement if the
class is a class of employees created by combining at least one of the applicable classes {as defined in paragraph (d)(3)ii)}(C) of
this section) with any other class, except that the minimum class size requirement shall not apply to a class that is the result of a
combination of one of the applicable classes and a class of employees who have not satisfied a waiting pericd (as described in
paragraph (d)2){viii} of this section).

(it} Determination of the applicable class size minimum-~~{A} In general. The minimum number of employees that must be in
a class of employees that is subject to the minimum class size requirement {the applicable ¢lass size minimum) is determined
prior to the beginning of the plan year for each plan year of the individual coverage HRA and is:

(7} 10, for an employer with fewer than 100 employees;
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(2} A number, rounded down to a whele number, equal to 10 percent of the total number of employees, for-an employer with
100 to 200 employees; and L - : ' P o

.(3) 20, for an employer with more than 200 employees,

(B} Determining employer size. For purposes of this paragraph (d)(3), the number of employees of an employer is
determined in advance of the plan year of the HRA based on the number of emplayees that the employer reasonably expects to
employ on the first day of the plan year, ' - ' :

(iv) Determining if a class satisfies the applicable class size minimum. For purposes of this paragraph (d)(3), whether a class
of employees satisfies the applicable class size minimum for a plan year of the individual coverage HRA, is based on the number
of employees in the class offered the individual coverage HRA as of the first day of the plan year. Therefore, this determination is
not based on the number of employees that actually enroll in the individual coverage HRA, and this determination is not affected
by changes in the number of employees in the class during the plan year.

{4) Consistency requirernent. For any plan year, a plan sponser may define “full-time employee,” “part-time employee,” and
‘seasonal employee” in accordance with the relevant provisions of sections 105(h) or 4980H of the Code, as set forth in
paragraphs (d}(2)(i), (ii), and {vi} of this section, if; ’

(i} To the extent applicable under the HRA for the plan year, each of the three classes of employees are defined in
accordance with section 105(h} of the Code or each of the three classes of employees are defined in accordance with section
4980H of the Code for the plan year, and ' :

' {li) The HRA plan document sets forth the applicabie definitions prior to the beginning of the plan year to which the
definitions wil apply. S :

{5) Special rule for new hires—(i) in generai. Notwithstanding paragraphs (c){(2) and (3) of this section, a plan sponsor that
offers a traditional group health plan to a class of employees may prospectively offer the employees in that class of employees
who are hired on or after a certain future date (the new hire date) an individual coverage HRA (with this group of empioyees
referred to as the new hire subclass), while continuing to offer employees in that class of employees who are hired before the
new hire date a traditional group health plan (with the rule set forth in this sentence referred fc as the special rule for new hires).
For the new hire subclass, the individual coverage HRA must be offered on the same terms to all participants within the
subclass, in accordance with paragraph {¢}(3} of this section. In accordance with paragraph (€){2) of this section, a plan sponsor
may not offer a choice between an individual coverage HRA or a traditional group health plan to any employee in the new hire
subclass or to any employee in the class who is not a member of the new hire subclass. T )

- {ii) New hire date. A plan sponsor may set the new hire date for a class of employees prospectively as any date on or affer
January 1, 2020. A plan sponsor may set different new hire dates prospectively for separate classes of employees. :

"y Discontindatiorn of usé of spécial rilfe for new hire's and multiple applications of the spéciai nule for new hires. A plan
sponsor may discontinue use of the special rule for new hires at any time for any class of employees. In that case, the new hire
subclass is no longer treated as a separate subclass of employees. In the event a plan sponsor applies the special rule for new
hires to a class of employees and later discontinues use of the rule to the class of employees, the plan sponsor may later apply
the rule if the appiication of the rule would be permitted under the rules for initial application of the special rule for new hires. If a
plan sponsor, in accordance with the requirements for the special rule for new hires, applies the rule to a class of employees
subsequent to any prior application and discontinuance of the rule to that class, the new hire date must be prospective.

(iv) Application of the minimum class size requirement under the special rule for new hires, The minimum class size
requirement set forth in paragraph (d)(3) of this section does not apply to the new hire subclass. However, i a plan sponsor
subdivides the new hire subciass subsequent to creating the new hire subclass, the minimum class size requirement set forth in
paragraph (d}(3} of this section applies to any class of employees created by subdividing the new hire subdlass, if the minimum
class size requirement otherwise applies. -~ - -~ . : ' o

{8) Student employees offered student premium reduction arrangements. For purposes of this section, if an institution of
higher education (as defined in the Higher Education Act of 1965) offers a student employee a student premium reduction
arrangement, the employee is not considered to be part of the class of employees to which the employee would otherwise
belong. For the purpose of this paragraph (d}(8) and paragraph {f)(1) of this section, a student premium reduction arrangement is
defined as any program offered by an institution of higher education under which the cost of insured or self-insured student
health coverage is reduced for cerfain students through a credit, offset, reimbursement, stipend or simitar arrangement. A
student employee offered a student premium reduction arrangement is also not counted for purposes of determining the
applicable class size minimum under paragraph (d){(3)(iii) of this section. if a student employee is not offered a student premium
reduction arrangement (including if the student emplayee is offered an individual coverage HRA instead), the student employes
is considered to be part of the class of employees to which the employee otherwise belongs and is counted for purposes of
determining the applicable class size minimum under paragraph (S)(3){ii) of this section. . - B

(e} Integration of Individual Coverage HRAs with Medicare-—(1) General rule. An individual coverage HRA will be
considered to be integrated with Medicare (and deemed to comply with PHS Act sections 2711 and 2713 and §147.126(d)(4) of
this subchapter), provided that the conditions of paragraph (c) of this section are satisfied, subject fo paragraph (e)(2) of this
section. Nothing in this section requires that a participant and his or her dependents all have the same type of coverage;
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therefore, an individual coverage HRA may be integrated with- Medicare for some individuals and with individual health insurance
coverage for others, including, for example, a participant enrolled in Medicare Part A and B or Part C and his or her dependents
enrolled in individual health insurance coverage. ’ C = o :

(2} Application of conditions in paragraph (c) of this section—{i) In general. Except as provided in paragraph (&){2)(ii) of this
section, in applying the conditions of paragraph (c) of this section with respect to integration with Medicare, a reference to
“individual health insurance coverage” is deemed to refer to coverage under Medicare Part A and B or Part C. References in this
section to integration of an HRA with Medicare refer to integration of an individual coverage HRA with Medicare Part A and B or

{li} Exceptions. For purposes of the statement regarding ERISA under the notice content element under paragraph (c}{6)(ii}
{A) of this section and the staterment regarding the availability of a special enrollment period under the notice content element
under paragraph (c)(8){ii){J} of this section, the term individual health insurance coverage means only individual health insurance
coverage and does not also mean coverage under Medicare PatAand BorPart C. - ' ' '

{f) Examples—{1) Examples regarding classes and the minimum class size requirement. The following examples illustrate
the provisions of paragraph (c)(3) of this section, taking into account the provisions of paragraphs (d)(1) through (4) and (d)(6) of
this section. In each example, the HRA is an individual coverage HRA that may reimburse any medical care expenses, including
premiums for individual health insurance coverage and it is assumed that no participants or dependents are Medicare
beneficiaries. ' ' - ' o :

(i) Example 1: Colfectively bargained employees offered traditional group health pian; non-collectively bargained employees offered HRA-—(A)
Facts, For 2020, Plan Sponser A offers its employees covered by a collective bargaining agreement a traditional group health plan (as required by the
collective bargaining agreement) and all other employees (non-colleciively bargained employees) each an HRA on the same terms. :

{B) Conciusion. The same terms requirement of paragraph (c}(3} of this section is satisfied in this paragraph (){1){i) (Example 1) because
collectively bargained and non-colectively bargained employees may be treated as different classes of emplovees, one of which may be offered a
tragitional group health plan and the other of which may be offered an individual coverage HRA, and Plan Sponsor A offers the HRA on the same ferms
to all participants who are hon-collectively bargained employees, The minimum class size requirement does not apply fo this paragraph (N{1)i)
(Example 1) even though Plan Sponsor A offers one class a traditional group health plan and cne class the HRA because collectively bargained and |
non-collectively bargained employees are not applicable classes that are subject to the minimum class size requirement. ) )

(i} Example 2: Collectively bargained employees in one unit offered fraditional group health plan and in another unit offered HRA-—{A) Facts. For
2020, Plan Sponsor B offers its employees covered by 2 collective bargaining agresment with Local 100 a traditionat group health plan {as required by
the collective bargaining agreement), and its employees covered by a sollective bargaining agreement with Local 200 each an HRA on the same ferms
(as required by the collective bargaining agreement). : e o] I . ) S

(B} Conclusion. The same terms requirement of paragraph (c)(3) of this section is satisfied in this paragraph (f)(1){i) (Example 2} because the
employees covered by the cellective bargaining agreements with the two separate bargaining units (Local 100 and Lecal 200) may be treated as two
different classes of employees and Plan Sponsor B offers an HRA on the same terms to the participants covered by the agreement with Local 200. The
minimurms class size requirement does not apply to this paragraph (fi(1)(i} (Example 2} even though Plan Sponsor B offers the Local 100 employees a
traditional group health plan and the Local 200 employess an HRA because collectively bargained employees are not applicable classes that are

" sUbject t the minimum class size requirement. i ’ L C - - :

'(iii) Exampie 3: Employees in a waiting period offered no coverage; other employees offered an HRA—{A) Facts. For 2020, Plan Sponsor C offers
its employees who have completed a waiting pericd that complies with the requirements for waiting periods in §147.116 of this subchapier each an HRA
on the same terms and does not offer coverage to its employees who have not completed the waiting petiod. ’ ' : -

(B} Conclusion. The same terms requirement of paragraph (c}(3) of this section is satisfied in this paragraph (H{1)(iii} (Example 3) because
employees who have completed a walting period and employees who have not compieted a waiting period may be trealed as different clagses and Plan
Sponsor C offers the HRA on the same terms fo all parficipants who have completed the waiting period. The minimum class size requirement does not
apply to this paragraph (f){1)(i5) (Example 3} because Plan Sponser € does nat offer at least one class of employees a traditional group health plan and
because the class of employees who have not completed a waiting pericd and the class of employees who have completed a waiting period are not
applicable classes that are subject to the minimum class size reguirement. B : o )

(iv) Example 4: Employees in a waiting period offered an HRA, other employees offered a traditional group health plan—IA) Facls. For 2020, Plan
Sponsor D offers its employees who have completed a waiting period that complies with the requirements for waiting periods in §147.116 of this
subchapter a traditional group healih plan and offers its employees who have not completed the waiting period each an HRA on the same terms.

(B) Conclusion. The same terms requirement of paragraph (c)(3) of this section is satisfied in this paragraph (A(1)(iv) (Example 4} because
employees who have completed a walting period and employees who have not completed a waiting period may be treated as different classes and Plan
Sponsor D offers an HRA on the same terms fo all participants who have not completed the waiting period. The minimum class size requirement does
not apply {o this paragraph (R(1)(iv) (Example 4) even though Plan Spansor D offers employees who have complsted a waiting period & traditional group
health plan and employees who have not completed 2 waiting period an HRA because the class of employees who have not completed a waiting period
is not an applicable class that is subject to the minimum class size requirement {nor is the class made up of employess who have completed the waiting
period), - ‘ s ! STeniir ' : e "

{v) Example 5: Staffing firm employees femporarily placed with ctisfomers offered an HRA; ofher empioyees offered a traditional group health
plan—(A) Facts. Plan Sponsor E is & staffing firm that places certain of its employees on temporary assignments with customers that are not the
commeon law employers of Plan Spenser E's employees of treated as a single employer with Plan Sponsor E under section 414{b), (c), {m}, or {0} of the
Code {unrefated entities); other employses work in Plan: Spansor E's office managing the staffing business {non-lemporary employees). For 2020, Plan
Sponsor E offers its employees who are on temporary assignments with customers each an HRA on the same terms. All other employees are offered a
traditional group heakth plan. : e ' : ' ’ o

(B} Conclusion. The same terms requirement of paragraph (€)(3) of this section is satisfied in this paragraph (){1}{v) {(Example 5) because the
employees who are hired for temporary placement at an unrelated entity and non-temporary employees of Plan Sponsor E may be treated as different
classes of employees and Plan Sponsor E cffers an HRA on the same terms to alf parficipants temporarily placed with custemers. The minimum class
size requirement does not apply o this paragraph (f}{1)(v) (Example 5) even though Plan Spensor E offers one class a traditional graup health plan and
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one class the HRA because the class of employees hired for temporary placement is not an applicable class that is subject to the minimum class size
requirement (nor is the class made up of non-temporary employees}. : ;

. (vi) Example 6: Staffing firm employees lemporarily placed with customers In rating area 1 offered an HRA; other employees offered a traditional
group health plan—i(A) Facts. Toe facts are the same as in paragraph (f)(1)(v} of this section (Example 5}, except that Plan Sponsor E has work sites in
rating area 1 and rating area 2, and it offers its 10 employees an temporary assignmenis with a work site in rafing area 1 an HRA on the sarme lerms.
Pian Sponsor E has 200 other employees in rating areas f and 2, including its non-temporary employees in rating areas 1 and 2 and its employees on
temporary assignments with a work site in rating area 2, al of whom are offered a traditional group health plan. . : '

: (B} Conclusion. The same terms requirement of paragraph (c)3) of this section is not safisfied in this paragraph (1) vi) (Example 6) because,
even though the employees whe are temporarily placed with customers generally may be treated as employees of & different class, because Plan
_ Sponsor E is also using a rating area to identify the class offered the HRA (which is an applicable class for the minimum class size requirement) and is
offering one class the HRA and another class the traditional group health plan, the minimum class size requirement apphies to the class offered the HRA,
‘and the class offered the HRA fails to satisfy the minimum class size requirement, Because Plan Sponsor E employs 210 employees, the applicable
clags size minimum is 20, and the HRA is offered to only 16 employess. . R ' co ' i

(vii} Example 7: Employees in State 1 offered fraditional group health plan; employees in State 2 offered HRA-—{A) Facts. Plan Sponsor F employs
45 employees whose work site is in State 1 and 7 employees whose primary site of employment is in State 2. For 2020, Plan Spenser F offers its 45
employees in State 1 a traditional group health plan, and each of its 7 employees in State 2 an HRA on the same terms. :

{B} Conclusion. The same terms requirement of paragraph (¢)(2) of this section is safisfied in this paragraph (f)(1){vii} (Example 7) because Plan
Spansor F offers the HRA on the same terms 1o all employees with a werk site In State 2 and that class is a permissible class under paragraph {d) of
this section. This is because employees whose work sites are in different rating areas may be considered different classes and a plan SpONSor may
create a class of employees by combining classes of employees, inciuding by combining employees whose work site is in one rating area with )
employees whose work site Is in a different rating area, or by combining all employees whose work site is in a state. The minimum dass size
requirement does not apply to this paragraph (f){1){vii} (Example 7) because the minimum class size requirement does not apply if the geographic area
defining a class of employees s a state or a combination of twe or more entire states. : R e -

(viily Example & Fuil-time seasonal employees offered HRA, all other full-time employees offered traditional group health plan; pati-time employees
offered no coverage-~(A) Facts. Plan Sponsor G employs 6 fulk-time seasonal employees, 75 full-time employees who are not seasonal empioyees, and
5 pan-time employees, For 2020, Plan Sponsor G offers each of its 8 full-ime seascnal employees an HMRA on the same terms, its 75 full-time
employees who are not seasonal employees 2 traditional greup health plan, and offers no coverage to its 5 pari-time employees. :

{B} Conclusion. The same terms requirement of paragraph (c)(3) of this section is safisfied in this paragraph ({1 ){viii) {Exarmiple 8) because full-
time seascnal employees and fuli-ime employees who are not seasonal employees may be considered different classes and Plan Sponsor G offers the
HRA on the same terms to all full-time seasonal employees. The minimum class size requirement does not apply to the class offered the HRA in this
paragraph (f}(1)(vill) (Example 8 because part-time employees are not offered coverage and full-ime employees are not ar applicable class subject to
the minimurm class size requirement if part-time employees are not offered coverage, : ' : R ' :

(%) Example 9: Full-time employees in rating area 1.offered traditional group heaith plan; full-time employees in rating area 2 offered MRA; part-time
employses offered no coverage—(A) Facts. Plan Sponsor H employs 17 full-ime employees and 10 part-time employees whose work site is in rating
area 1 and 552 full-time employees whose work site is in rating area 2. For 2020, Plan Sponsor H offers its 17 full-ime employees in rating area 1 a
traditional group health plan and each of its 552 full-time employees in rating area 2 an HRA on the same terms. Plan Spensor H offers no coverage to
its 10 part-ime employees in rating area 1. Plan Sponser H reascnably expects to employ 568 employees on the first day of the HRA plan year.

... (B) Conclusion. The same terms requirement of paragraph {c}(3} of this section is satisfied in this paragraph (){1)(ix) (Example 9) because ... ...
employees whose work sites are in different rating areas may be considered different classes and Plan Sponsor H offers the HRA on the same terms to
aff full-time employees in rating area 2. The minimum class size requirement applies to the class offered the HRA in this paragraph {A{1}(ix} (Example &)
because the minimum class size requirement applies to a class based on a geographic area unless the geographic area is a state or a combination of
two or more entire states. However, the minimum class size requirement applies only to the class offered the HRA, and Plan Sponsor H offers the HRA
fo the 552 full-time employees in rating area 2 on the first day of the plan year, satisfying the minimum class size requirement (because the applicable
class size minimum for Plan Sponsor H is 20), ) ) : ’ :

{x) Example 10: Employees in rating area 1 offered HRA, employees in rating area 2 offered traditional group health plan—{A) Facts. The facts are
the same as in paragraph {f)(1}(ix) of this section (Example 9} except that Plan Sponsor H offers its 17 fulk-time employees in rating area 1 the HRA and
offers its 552 full-time employees in rat%ng area 2 the traditional group health plan. :

(B) Conclusion. The same terms requirement of paragraph (c)(3) of this seclion is not satisfied in this paragraph (f(1)(x) (Example 10} because,
even though employees whose work sites are in different rating areas generally may be considered different classes and Plan Sponsor H offers the
HRA on the same terms fo all participants in rating area 1, the HRA fails to satisfy the minimum class size requirement. Specifically, the minimum class
size requirement apphes to this paragraph {f}{(1)(x) {Example 10} because the minimum class size requirement applies to a class based on a geographic
area unjess the geographic area is a state or a combination of two or more entire states. Further, the applicable class size minimum for Plan Sponsor H
is 20 empleyees, and the HRA is only offered fo the 17 full-time employees in rating area 1 on the first day of the HRA plan year.

(xi) Example 11: Employees in Sfate 1 and rating area 1 of Stale 2 offered HRA; employees in all other rating areas of State 2 offered traditional
group health plan— (A} Facts. For 2020, Pian Sponsor | offers an HRA on the same terms to a total of 200 employees it employs with work sites in Stale
1 and in rating area 1-of State 2. Plan Sponsor | offers a traditional group health plan to its 150 employaes with work sites in other rating areas in State
2. Plan Sponsor | reasonably expects fo employ 350 employees on the first day of the HRA pian year, | : C o '

" {B} Conclusion. The same terms requirement of paragraph (c)(3) of this section is satisfied in this pazagraph (A{1){xi} {Example 11). Plan Sponsor |
may treat all of the employees with a work site in State 1 and rating area 1 of State 2 as a class of employees because employees whose work sites are
in different rating areas may be considered different classes and a plan sponsor may create a class of employees by combining classes of employees,
including by combining empioyees whose work site is in one rating area with a class of employees whose work site is in a different rating area. The
minimum class size requirement applies o the class of employees offered the HRA (made up of employees in State 1 and in rating area 1 of State 2)
because the minimum class size requirement applies to a class based on a geographic area uniess the geographic area is a state or a combination of
two or mare entire states, In this case, the cfass is made up of a state plus a rating area which is not the entire state. However, this class salisfies the
minimum class size requirement because the applicable class size minimum for Plan Sponsor 1 is 20, and Plan Sponsor | offered the HRA to 200
employees on the first day of the plan year,

{xity Example 12: Salaried employees offered a fraditional group heaith plan; hourly employees offered an MRA—(A) Fac!s. Plan Sponsor J has 183

salaried employees and 14 hourly employees. For 2020, Plan Sponsor J offers its 163 salaried employees a traditional group health plan and each of ils
14 hourly employees an HRA on ihe same terms. Plan Sponsor J reasonably expects to employ 177 employees on the first day of the HRA plan year.
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(B) Conclusion. The same ferms requirement of paragraph {c)(3) of this section is not satisfied in this paragraph {f)(1){xif) (Example 12) because,
. even though salaried and hourly employees generally may be considerad different classes and Plan Sponsor J offers the HRA on the same terms to all
- hourly employees, the HRA fails to satisfy the minimum dlass size requirement. Specifically, the minimum class size requirement applies in this
“paragraph (N{1}{xi) (Example 12} because employess who are paid cn a safaried basis and employees who are not paid on a salaried basis are
applicable classes subject to the minimum class size requirement. Because Plan Sponsor J reasonably expects to employ between 100 and 200
employees on the first day of the plan year, the applicable class size minimusm is 10 percent, rounded down to a whole number. Ten percent of 177 total
- employees, rounded down to a whole number is 17, and the HRA is offered ic only 14 hourly employees, S .

- (xiil) Example 13: Part-lime employees and fult-time employees offered differsnt HRAS; no fraditional group health plan offered—({A} Facts. Plan
Sponsor K has 50 full-time employees and 7 part-time employees. For 2020, Plan Sponsor K offers its 50 full-time employees $2,000 each in an HRA
otherwise provided on the same terms and each of its 7 part-fime employees $500 in an HRA ctherwise provided on the same {erms. Plan Sponsor K
reasonably expects to employ 57 employees on the first day of the HRA plan year. ST o :

(B) Conclusion. The same ferms requirement of paragraph (c)(3) of this section is satisfied in this paragraph (f(1)(xii) (Example 13) because full-
time employees and pari-ime employees may be treated as differeni classes and Plan Sponser K offers an HRA on the same terms 1o alt the
participants In each class. The minimum class size requirement does not apply to either the full-time class or the part-time class because {although in
certain circumstances the minimum class size reguirement applies fo a class of fulltime employees and a class of part-time employees) Plan Sponsor K
does nat offer any class of employees a traditional group heaith plan, and the minimum class size requirement applies only when, among other things,
at least one class of employees is offered a traditional group health plan while anofher class is offered an HRA. - : :

i {xiv) Exampie 14: No employess offered an HRA-—(A) Facts. The facts are the same facts as in paragraph ({1){xii} of this section (Example 13),
except that Plan Sponsor K offers its full-time employees a traditional group health plan and does not offer any group health plan {either a traditional
group health plan or an HRA) {o its part-time employees. ) ) o . U )

(B) Conclusion. The regulations set forth under this section do not apply 1o Plan Sponsor K because Plan Sponsor K does not offer an individuaf
coverage HRA to any employee. Lo ) . : S o

" {xv) Example 15: Full-time employees offered traditional group health plan; part-time employees offered HRA—(A) Facts, The facts are the same as
in paragraph (f)(1)(xiii} of this section (Example 13), except that Plan Sponsor K offers its full-time employees a traditional group health plan and offers
each of its par-time employees $500 in an HRA and otherwise on the same terms. : .

(B) Conclusion. The same terms requirement of paragraph (¢}(3) of this section is not satisfied in this paragraph ((1)(xv) (Example 75} because,
even though the full-time employees and the part-time employees generally may be treated as different classes, in this paragraph (N{1)(xv} {(Example
15), the minimum class size requirement applies to the part-ime employees, and it is not satisfied. Specifically, the minimum class size requirement
applies to the part-time employees because that requirement applies to an applicable class offered an HRA when one class is offered a traditional group
health plan while another class is offered an HRA, and to the part-time and full-time employee classes when one of those classes is offered a traditional
group health ptan while the other is offered an HRA. Because Plan Sponsor K reascnably expects to employ fewer than 100 employees on the first day
of the HRA plan year, the applicable class size minimum for Plan Sponsor Kis 10 employees, but Plan Sponsor K offered the HRA onfy to its 7 pari-time
employees, . R ) : . i o -

{xvi) Example 16: Safisfying minimum class size requirement hased on employees offered HRA—{A) Facts. Plan Sponsor L employs 78 full-dime
.employees and 12 part-time employees. For 2020, Plan Sponsor L offers its 78 fulltime employees & traditional group health plan and each of its 12
part-times employees an HRA on the same terms. Only 6 part-time employees enroll in the HRA. Plan Sponsor L reasonably expects to employ fewer
than 100 employees on the first day of the HRA plan year. ’ o ’ . R ’ '

....(B) Conclusion. The same terms requirement of paragraph (c}(3) of this section is satisfied in this paragraph (f}(1)(xvi} {Example 16) because fuill-
time employees and par-time employees may be treated as different classes, Plan Sponsor L offers an HRA on the same terms to all the participants in
the part-time class, and the minimum class size requirement is safisfied. Specifically, whether a class of employees safisfies the applicable class size
minimum is determined as of the first day of the plan year based on the number of employees in a class that is offered an HRA, nat on the number of
employees who enrollin the HRA. The applicable class size minimum for Plan Sponser L is 10 employees, and Plan Sponsor L offered the HRA fo its
12 part-time employees. o o o : o : .

(xvil} Example 17 Student employees offered siudent premium reduction arrangements and same ferms requirement--{A} Facfs. Plan Sponsor M
is an institution of higher education that offers each of its part-time employees an HRA en the same terms, except that it offers its part-time employees
who are student employees a student premium reduction arrangernent, and the student premium reduction amrangement provides different amounts to
different pari-time student employees. S ) ) o : )

(B} Contlusion. The same terms requirerment of paragraph (¢)(3) of this section is satisfied in this paragraph (5(1)(xvii} {Example 17) because Plan
Sponsor M offers the HRA on the same terms to its part-time employees who are not students and because the pari-ime student employees offered a
student premium reduction arrangement (and their varying HRAs) are not taken into account as part-time employees for purposes of determining
whether a class of employees is offered an HRA on the same terms. ‘ o o ) ’

{xiit} Example 18: Student employees offered student prernium reduction arrangements and minimum class size requirement—(A) Facts, Plan
Sponsar N is an institution of higher education with 25 hourly employees. Plan Sponsor N offars 15 of its hourly employees, who are student employees,
a student premium reduction arrangement and it wants to offer ils other 10 hourly employees an HRA for 2022, Plan Sponsor N offers its salaried
employees a traditional group health plan. Plan Sponsor N reasonably expecis to have 250 employees on the first day of the 2022 HRA plan year, 15 of
which will have offers of student premium reduction arrangements, ) . : : v :

(B} Conciusion. The same terms requirement of paragraph (c){3) of this section is not satisfied in this paragraph (§(1)(xviii} {(Example 18). The
minimum class size requirement will apply to the class of hourly employees to which Plan Sponsor N wants to offer the HRA because Plan Sponsor N
offers a class of employees a traditienal group health plan and another class the HRA, and the minimum class size requirement generally appties 1o a
class of hourly empleyees offered an HRA. Plan Spensor N's applicable class size minimum is 20 because Plan Sponsor N reasonably expects to
employ 235 employees on the first day of the plan year (250 employees minus 15 empioyees receiving a student premium reduction arrangement). Plan
Spansor N may not offer the HRA to its hourly employees because the 10 employees offered the HRA as of the firsi day of the plan year does not satisfy
the applicable class size minimum, o o S o . S e T

{2} Examples regarding special rule for new hires. The following examples illustrate the provisions of paragraph (¢){(3) of this
section, taking into account the provisions of paragraph (d) of this section, in particular the special rule for new hires under
paragraph {d){5) of this section, In each example, the HRA is an individual coverage HRA that has a calendar year plan year and
may reimburse any medical care expenses, including premiums for individual health insurance coverage. The examples also
assume that no participants or dependents are Medicare beneficiaries. o E Do '
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i) Example 1: Application of special rufe for new hires fo all employegs—(A) Facts. For 2021, Plan Sponsor A offers all employees a fraditional
group health plan. For 2022, Plan Sponsor A offers all employees hired on or after January 1, 2022, an HRA on the same lerms and continues to offer
the traditional group health plan to employees hired before that date. On the first day of the 2022 plan year, Plan Spensor A has 2 new hires who are
offered the HRA, e : : ’ E o ’ B ’

(B} Conciusion. The same terms requirement of paragraph (c)(3) of this section is satisfied in this paragraph {FH{2)(0) (Example 1) because, under
the special nule for new hires in paragraph {d)(5) of this section, the employees newly hired on and after January 1, 2022, may be treated as a new hire
subclass, Plan Sponsor A offers the HRA on the same ferms to all participanis in the new hire subclass, and the minimum dlass size requirement does
ot apply to the new hire subclass. o o ‘ Lo ) B .o

(i) Example 2: Applicafion of special rule for new hires to fuii-time employees—(A) Facts, For 2021, Plan Spansor B offers a traditional group health
plan fo ifs full-ime employees and does not offer any coverage to its part-ime employees. For 2022, Plan Sponsor B offers full-time employees hired on
or after January 1, 2022, an HRA on the same terms, continues to offer its full-time employees hired before that date a traditional group health plan, and
confinues to offer no coverage to its part-time employees, On the first day of the 2022 plan year, Plan Sponsor B has 2 new hire, full-time employees
who are offered the HRA. A . i : o R - i : -

(B) Conciusion. The same terms requirement of paragraph (c)(3) of this section is satisfied in his paragraph (D2} {Example 2) because, under
the special rule for new hires in paragraph (d}(5} of this section, the full-time employees newly hired on and after January 1, 2022, may be ireated as a
new hire subclass and Plan Sponsor B offers the HRA on the same terms to alt patticipants in the new hire subcfass. The minimum class size
requirement does not apply to the new hire subclass, . - C ’ ) :

(ity Example 3: Special rule for new hires impermissibly applied retroactively—{A) Facts, For 2025, Plan Sponsor C offers a traditionat group health
plan fo its full-time employees. For 2026, Plan Sponsor C wants to offer an MRA fo its full-time employvees hired on and after January 1, 2023, while
centinuing to offer a traditional group health plan to its full-ime employees hired before January 1, 2023. : ’ :

{B) Conclusion. The special rufe for new hires under paragraph {d){5) of this section does not apply in this paragraph {f}(2Xiii) {Example 3} because
the rule must be applied prospectively. That is, Plan Sponsor C may nof, in 20286, choose to apply the spesiat rule for new hires retroactive to 2023, If
Plan Spensor C were to offer an HRA in this way, it would fail to safisfy the conditions under paragraphs (c)(2) and {3} of this section because the new
hire subclass would not be treated as a subclass for purposes of applying those rules and, therefore, ali full-time employees would be treated as one
class to which either a traditional group health plan or an HRA could be offered, but not both, R : .

(iv) Example 4: Permissible second application of the special rule for new hires to the same class of employees—(A} Facts. For 2021, Plan Spansor
D offers all of its full-time employees a traditional group health plan. For 2022, Plan Sponsor D applies the special rule for new hires and offers an HRA
on the same terms to all employees hired on and after January 1, 2022, and continues {o offer & fraditional group health plan to full-time employees
hired before that date. For 2025, Plan Sponsor D discontinues use of the special rule for new hires, and again offers all full-time employees a traditional
group health plan. in 2030, Plan Sponsor D decides to apply the speciat rule for new hires 1o the full-ime employee class again, offering an HRA to all
full-ime employees hired on and afer January 1, 2030, on the same terms, while continuing to cffer employees hired before that date a traditional group
health plan. T i S " g o : S : :

{B) Conclusian. Plan Sponsor D has permissibly applied the special rule for new hires and is in compliance with the requirements of paragraphs {c}
(2} and {3) of this section. < e R ’ S

{v} Example &: Impermissible second application of the special rule for new hires fo the same class of employees—(A) Facts. The facts are the
same as in paragraph (f){2)(iv) of this section (Example 4), except that for 2025, Plan Sponsor D discontinues use of the special rule for new hires by
offering all fulltime employees an HRA on the same terms, Further, for 2030, Plan Sponsor D wants to continue to offer an HRA on the same terms to
all full-time emplayees hired before January 1, 2030, and to offer all fidl-time employees hired on or after January 1, 2030, an HRA in a different amount.

{8) Conciusion. Plan Sponsor D may not apply the special rule for new hires for 2020 to the class of full-time emplfoyees beging offered an HRA
because the special rule for new hires may only be applied to a class that is being offered a fraditional group health plan.

(Vi) Example €: New full-time empiloyees offered different HRAs in different rating areas—(A) Facts. Plan Sponsor E has work sites in rating area 1,
rating area 2, and rafing area 3. For 2021, Plan Sponsor E offers its full-time employees a traditional group health plan. For 2022, Plan Sponsor E offers
its full-time employees hired on or after January 1, 2022, in rating area 1 an HRA of $3,000, its full-time employees hired on or after January 1, 2022, in
rating area 2 an HRA of §5,000, and its fulktime employees hired on or after January 1, 2022, in rating area 3 an HRA of $7,000. Within each class
offered an HRA, Plan Sponsor E offers the HRA on the same terms. Plan Sponsor E offers ifs full-time employees hired prior to January 1, 2022, in each
of those classes a fraditional group health plan. On the first day of ihe 2022 plan year, there is one new hire, full-ime employee in rating area 1, three
new hire, ful-time employees in rafing area 2, and 10 new hire-full-time employees in rating area 3. .

(B) Conciusion. The same terms requirement of paragraph (c){3) of this section is satisfied in this paragraph (f)(2)(vi) (Example 6) because, under
the speciaf rule for new hires in paragrapt: {d){5) of this section, the full-time employees in each of the three rating areas newly hired on and after
January 1, 2022, may be treated as three new hire subclasses and Plan Sponsor E offers the HRA on the same terms to all participants in the new hire
subclasses. Further, the minimum class size requirement does not apply to the new hire subclasses. ) :

(vil} Exarnple 7: New full-time employee class subdivided based on rafing area—i{A) Facts. Plan Sponsor F offers its full-time employees hired on or
after January 1, 2022, an HRA on the same terms and it continues to offer its full-time employeas hired before that date a traditional group health plan,
Plan Sponsor F offers no coverage to its part-time employees. For the 2025 plan year, Plan Sponsor F wants to subdivide the full-time new hire
subclass so that those whose work site is in rating area 1 will-be offered the traditional group health plan and those whose work site is in rating area 2
will continue to receive the HRA. Plan Sponsor F reasonably expecis to employ 219 employees on January 1, 2025. As of January 1, 2025, Plan
Sponsor F has 15 full-time employees whose work site in in rafing area 2 and who were hired between January t, 2022, and January 1, 2025.

(B} Conclusion. The same terms requirement of paragraph {c)(3} of this section is not satisfied in this paragraph f{2){vil) (Example 7) because the
new hire subclass has been subdivided in a manner that is subject to the minimum class size requirement, and the class offered the HRA fails to satisfy
the minimum class size requirement. Specifically, once the new hire subclass is subdivided the general rules for applying the minimum class size
requirement apply to the employees offered the HRA in the new hire subclass. In this case, because the subdivision of the new hire full-iime subclass is
based on rating areas; & class based on rating areas is an applicable class subject fo the minimum class size requirement; and the employees in one
rating area are to be offered the HRA, while the employees in the other rafing area are offered the traditional group health plan, the minimum class size
requirement would apply on and after the date of the subdivision. Further, the minimum class size requirement would not be satisfied, because the
applicable class size minimum fer Plan Sponsor F woukd be 20, and only 15 employess in rating area 2 would be ofiered the HRA.

(viit) Example 8: New full-ime employee class subdivided based on state—(A) Facts. The facts are the same as in paragraph {f{2)(vil) of this

section (Example 7), except that for the 2025 plan year, Plan Sponsor F intends to subdivide the new hire, full-time class 30 that those in State 1 will be
offered the traditional group health plan and those in State 2 will each be offered an HRA on the same terms. :
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{8} Conclusion. The same terms requirement of paragraph (c){3) of this section is safisfied in this paragraph (H{2){vili) (Example 8) because even
though the new hire subclass has been subdwrded it has been subdivided in & manner that is not subjecl 1o the mirémum class size reqwremeni asthe
subduws;on is based on the entire state. .

(ix) Example 9: New full-time employees and part-time employees offered FIRA—(A) Facts. in 2021, Plan Spansor G offers its fullktime employees a
fraditional group heaith plan and does not ofier coverage to its pari-time employees. For the 2022 plan year, Plan Sponsor G offers its full-time
employees hired on or after January 1, 2022, and all of its part-time employees, including those hired before January 1, 2022, and those hired on and
after January 1, 2022 an HRA on the same terms and it cenilnues fo offef :ts full—tlme employees h:red before Janua:y 1, 2022 a tradmonal grou;)
heatth plan. . : . .

(B) Conclusion. The minimum class size requirement applies to the part-time empioyees offered the HRA in 2022 because the class is being offered
an HRA; the special rule for new hires does not apply (because this class was not previousty offered a traditional group health plan} and so it is not a
new hure subclass exempt from the minimum class size requirement; another class of employees (that is, full-time hired before January 1, 2022) are
being offered a traditicnal group health plan; and the pan-time employee class is generally an applicable clagses that is subject to the minimum class

size requirement. However, because the full-ime, new hire subclass is based on the spec:al e for new hires, the minimum class size requirement
does not apply to fuil-time new hires offered an HRA in 2022. :

{0) Applicability dafe. This section applies to plan years beginning on or after January 1, 2020.
[84 FR 20014, June 20, 2019) ' '
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